
From the De an

Elections and Tra n s i t i o n s

During the last couple of months, it was difficult to avoid seeing a lawyer on

television or in the news. The election  con test brought Florida and US

S u p reme Court deliberations and argum ents into every home and auto m o-

b i l e, and even onto desktops through the Internet. Given the collective ener-

gy of Card o zo ’s faculty, it will come as no surprise that many of them  had

much to say and write abou t the election . Card o zo pro f e s s o rs appeared on

television  and we re published in journals and news p a p e rs locally and

n a t i o n a l l y — e ven internation ally. Some of their though tful wo rds have been

reprinted later in this issu e of C a rd o zo Life. Of cours e, no one had a bigger

role than adjunct p rofessor David Boies, whose re p re s e n tation of Al Gore

took him through Florida’s courts to the US Supreme Court.

Now that the election is over and the president is inaugurated, it is still

easy to wa tch more legal wrangling either on  Court TV or the likes of L a w

and Ord e r, The Pra c t i c e, and LA Law re - r u n s. Perhaps this media activity

helps fuel the num ber of applications the Law School is receiving; but sure-

ly it imp acts on  the number of students who dream of litigating, whether

defending or pro s e c u t i n g .

Many Card o zo graduates go on to practice criminal law. Th ey  are at the

M a n h a t tan DA’s office, the US At to r n e y ’s office, in p rivat e pra c t i c e, at the

Legal Aid Society, and  elsewhere—in New York and around the count ry.

P rofiles of some of th ose who decided to follow their dreams are included in

the pages that fo l l o w. Most of them re c e i ved training in Card o zo ’s we l l -

known Crim inal Law Clinic and Intensive Trial Ad vocacy Pro g ram, both of

which are supported by the Jacob Burns Ethics Center, which sp onsors an

annual lectu re and courses in professional resp onsibility. Robert Benn ett,

P resident Clinto n ’s lawyer, was th is year’s lecture r.

For myself, I am  still here this sem ester as a dean waiting to be re l i e ve d

of duty. Indications are that my successor will be chosen soon and  I can

retu rn to th e faculty and other activities. You should all have confidence, as

I do, in the ultimate su ccess of our transition  p ro c e s s. Being Card o zo ’s dean

has been an entirely satisfy ing experience for m e p ersonally  and pro f e s-

sionally. I look fo r wa rd to giving my successor some suggestions and then

getting qu ickly ou t of the way so the new regime can ta ke hold.

Warm good wishes,

Susan  L. Dav i s
E D I T O R
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Fe a t u re s
Election 2000. . . . . . . . . . . . . . . . . . . . . . 1 5
Alm ost a dozen Card o zo pro f e s s o rs we re featured on 
television news shows and we re quoted in and wrote 
ex t e n s i vely for the local and national media as the election 
cont est unfolded. Their varied opinions on the Florida and 
US Supreme Court decisions, the electo ral college, and 
m o re are high lighted in a chronological, edited compilation.

D e rrida on the Death Penalty . . . . . . . . . . 2 2
The famed philosopher and perennial visitor to Card o zo 
led a discussion that touched on cruelty , capital punishm ent, 
and Western philosophical tra d i t i o n .

BY  K YR O N  H U IG EN S

PRO FESS O R O F L A W

Ethics, Zealous Advocacy,
and the Criminal Defense Attorn e y. . . . . . 2 4
In the annual Jacob Burns Ethics Center Lecture, 
M r. Bennett focused on the issues of ethics and morality 
and the tension created for practicing lawyers by the 
sometimes conflict ing roles of officer of the court , 
good public citizen, and zealous advo c a t e.

BY  RO BERT S .  BEN N ET T

PA R TN E R,  SK A D D E N ,  A RP S,  S L A TE ,  M E AG H ER &  FLO M  L L P

Making a Real Diff e re n c e
in Criminal Law . . . . . . . . . . . . . . . . . . . . 2 8
Alm ost one-quarter of those graduating from Card o zo 
decide to pursue a career in criminal law. There fo re, there 
a re many hundreds of Card o zo graduates work ing in cities 
and states th roughout the country at not-fo r - p rofit 
o rg a n i za t i o n s, government agencies, and private firms 
defending and prosecuting cases. Mr. Sto rey, a student in 
the Criminal Law Clinic, met with a number of alumni 
and learned that their law school experiences and  training 
helped them achieve their dre a m s.

BY  J EFF  ST O REY  ’01
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Tributes, a Wi n e
Tasting, Seminars,
and Reunions Add
to Campus Life

Alumni we re back on cam-
pus th is fall to serve as
m e n to rs to current stu-
d e n t s, see old classmates,
and pay tribute to Card o zo ’s
d e a n s. A cocktail party held
in October honored deans
Paul Verkuil and  Michael
Herz for achievements 
during their tenure s. The

t h e m e, “Fighting fo r
C a rd o zo ’s Fu t u re,” was car-
ried  through  with music
f rom the film  Ro c k y a n d
antique English  box i n g
g l o ves for each dean.

A holiday wine ta s t i n g
and networking party at
Union Square Wines in
early December bro u g h t
NYC alums together to sam-
ple nine wines. The eve n t
was so well attended that it
was standing room  only.

L a u rence Gottlieb ’93,
M a rc Mukasey ’93,

N i k i fo ros Mathews
’96, Joel Schmidt
’96, Craig Wa r ko l
’99, and Susan
S c h wab ’00 spoke
to current students
about their post-
g raduate clerkship
experiences and
e n c o u raged them
to pursue th is
re wa rding opportu-
nity. At a luncheon for stu-
d e n t s, Donald Scherer ’93,
CEO of Cro s s b o rder Solu-
t i o n s, discussed va r i o u s

aspects of life at an Internet
company and how the
study of law provides a use-
fu l backround for business.

A L U M N I
n e ws & notes

At the annual Board  o f Directo rs d inne r new board members

Ma rk Liebe rman  ’84  and  Stephen  Weiss ’90 were in tro d u c e d .

C h a i rman  Earle Mack p rese nted De an  Verkuil  with  a Baccarat

c rysta l gavel to commemorate his tenu re as dean . The  h igh-

ligh t  o f the even ing  featu red  Prof. Larry Cunn ingham ’88 ,

w ho  gave  a pre view of his new book, How to  Th ink Like

Ben jamin  Graham and Invest  Like  Wa rren  Buff e t t .

Ste phen  Weiss ’90,  Rachel  Wa r ren  ’92 , and

P ro f. Larry  Cunn ingham ’88

Lisa Foy ’93, Jo sh Sohn  ’97, and YU Pres iden t  Norma n Lamm

C h a i rman  Earle

Ma ck and  Ma rk

L i e b e rman ’84

Lieberman and Weiss Join Board

Dean  Pau l Verku il and  Dean  Michael  Herz



Alum ni Association Chair
Joshua Sohn ’ 97 re s e r ve d
the conference ro o m ,
which was filled to capacity,
at Piper Marbury Ru d n i c k
& Wo l f e, L.L.P. for an 
alumni bre a k fast; Howa rd
A b rahams ’94 brought in
B ra d fo rd Hildebrandt of
H i l d e b randt, Inc. to speak .
M r. Hildebrandt, who has
been a consultant to
many of the recent law
firm merg e rs around the
world, discussed signifi-
cant aspects of law firm
s t ra t e g i e s, merg e rs and
a c q u i s i t i o n s, pra c t i c e
management, partner
and associat e compensat ion
s t r u c t u re s, and New Yo r k
City real estate leases.

T h ree student org a n i za-
tions hosted  their annual
reunions this fall. BA L L SA
g a ve a cocktail party with
l i ve music. The Arts &
E n t e r tainment Law Journal
held  its annual d inner fo l-
lowing the Te n zer Distin-
guished lecture, featuring
Q. Todd Dickinson, under
s e c re tary of com merce fo r
intellectual property and
d i re c tor of the US Pa t e n t

O f f i c e. The annual L a w
Re v i e w alumni party  wa s
held at the Manhatta n
Pe n t h o u s e, bringing to g e t h-
er pro f e s s o rs, alumni, and
c u r rent students.

New Alumni
D i rector Start s

B a r b a ra A.
B i rch wa s
named dire c-
tor of alumni
a f fa i rs and
s tarted  at
C a rd o zo on
January 2.

For the past four years, she
has been at  Hofs t ra
U n i ve rsity School of Law,
most recent ly as assista n t
dean fo r law alumni affa i rs.
In that position, she had
responsibility for alumni
p ro g ramming and  the
annual fund. She is curre n t-
ly studying at Hofs t ra fo r
an MBA in market ing and
anticipates graduating in
May 2002. She holds a BA
summa cum laude fro m
S tate Unive rsity of Ne w
York at Binghamto n .

Graduates Dire c t
Funds to Bet Tzedek

Two Card o zo gra d u a t e s
we re co-lead counsel in a
securities class action suit
and have directed $50,000
f rom the settlement to the
Bet Tzedek  Legal Clin ic.
Joel Strauss ’92 of Ka p l a n ,
Kilsheimer & Fox LLP and
Rochelle Feder Hansen  ’79
of Bernstein Litowitz Berg e r
& Grossmann LLP re p re-

sented plaintiffs / s h a re h o l d-
e rs in an  alleged stock mar-
ket fraud. They we re suc-
cessful in negotiating a
fa vo rable set tlement for the
v i c t i m s. After distributing
the monies to class mem-
b e rs at a rate of 110% of
their losses there wa s
money rem aining in the
settlement fund. Ac c o rd i n g
to the terms of the settle-
ment, those monies wo u l d
be distributed to consumer
a d vocacy org a n i zat ions in

W I N T ER  2 0 0 1 3 5

( F rom left) Vivien Na im ’88 , Howa rd Lieb  ’83 , Melan ie Leslie  ’91, Lisa

Foy ’93, Maxine Stein ’94, Robert  Bernstein  ’95, Tricia Pan tzer ’95,

Dean  Verkuil, Dean  Herz, La wrence Klein  ’94.

( F rom le ft) Aliya Nelson  ’01, Samuel Tsegaye ’02 , Michelle

R i c a rdo  ’02, and  John  Po tter ’00 at  BALLSA reunion . 

United States  Supreme Court 
G roup Admission

Be admitte d  to  the US Supreme Court with  fellow Ca rd o z o

alumni. Jo in  u s in  Wash ing ton, DC on  March  27, 2001 , fo r the

sw earing -in  ceremony and  to  hear o ral a rguments. Fo r more

i n f o rmation and  to  make a re s e rva tion , call Barba ra Birc h ,

d i rector of alumn i affairs, at  212-790 -0298 . Space is limited .

( F rom le ft) Prof. Toby Go lick , Rochelle Feder Hanse n  ’79 , Dean

Verku il, and  Joel Strauss ’92.



a c c o rdance with the cy pre s
d o c t r i n e. “ Rochelle and I dis-
cussed beneficiaries; we
re c o g n i zed the good wo r k
that  Bet Tzedek does, and
as alumni of Card o zo we
thought this would be an
a p p ropriate org a n i za t i o n , ”
said Joel. Toby  Golick ,
d i re c tor of the clinic, com-
mented : “$50,000 is a signif-
icant donation and can pos-
i t i vely impact the work we
do here. It means a lot to us
that  Card o zo alums are re-
sponsible for this donat ion.”
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L e t t e r s

Another Tribute to Morri s Abram

After rea d ing  [Dean  Ve r k u i l ’s] t ribute to  Morris Abram in  the Summer 2000 issue of C a rdozo  Life

(p.15), I wanted  to  share  w ith you  a n encounte r I had  with  Morris ne ar the end  o f h is life .

In  the fall of 1999 , I was invited by Morr i s ’s son  and da ugh ter-in-law  to  their home  fo r d inne r.

Upon  arriving , I wa s introduce d  to  Morris, who wa s, acco rd ing to his da ugh ter- i n - l a w, “a lso a

l a w y e r.” Exhausted  from a  fu ll day a t w ork , and  somewhat re g retting  having  accepte d a mid -week

d inne r invitat ion , I sat  down  w ith Morris in  a co rner of the  living  room and p re p a red  to  make

small talk unt il dinner was serv e d .

What  fo llowe d wa s one o f the most  enga ging  and  me morable conversa t ions I have had  w ith

anyone  (much less a  b rand -new  acquainta nce) in  a  very long  t ime. In the span  o f a half-hou r o r so ,

we cove red  a wide range o f topics, includ ing  the p ract ice  o f law , classica l music, and the  influence

o f MTV on  popu la r cu ltu re! When  he learned I had  graduated  from Cardozo , Morris asked  ma ny

questions abou t  the  cu rren t  sta tus of the  schoo l, its facu lty, and  my experie nce the re .

I though t  abou t  my conversat ion with  Morris fo r many days. Apart  from the d ive rse and  st imu-

lating  top ics we covered , I felt  privileged  to  have me t one o f the found ing  fo rces beh ind  a school

at  wh ich  I spen t  th ree of the  most challenging  a nd  en joya ble years o f my life.

P e rha ps for Morris there wa s a feeling  a s well o f having  come  fu ll circle. Whe n I men tioned  to

M o rr i s ’s son  severa l days la ter how very much  I ha d en joyed  talk ing  w ith  h is fathe r, h is son  re p l i e d

that Morris had  to ld  h im that h is conve rsat ion with  me  somehow had  made worthw hile all the

e ff o rt  he had put in to help  estab lish  Cardozo  many years ago .

When  I le arned  o f h is death , I fe lt both  a dee p pang  o f sadness and  a gratefu lness that I’d ha d

the opportun ity to  mee t such  an extrao rd i n a ry person, if on ly b riefly.  Read ing  you r tribute to

M o rris revived  those  fee lings for me a nd  p rompted  me to offer a t ribu te of my own  to  a re m a r k-

ab le man .
—Jenn ifer Newcomb ’97

Letter from Sarajevo

I’m a  law clerk at  a n in ternationa l cou rt , The Human  Rights Chamber, w hich  wa s set  up  under the

Dayton Pea ce Acco rd . It  hea rs claims o f human  righ ts vio lations arising  unde r the Europea n Con-

ven tion  o f Huma n Righ ts that have  occurred since the sign ing  of the  Dayton  Peace Acco rd (Decem-

ber 14, 1995 ) to  the  p resen t . The court  meets for one week  eve ry mon th  a nd  is made up  o f 14

judge s: six a re nat ional (two Bosn ian , tw o  Croatian , a nd  tw o  Serb ian ) and  eigh t  a re in tern a t i o n a l ,

f rom all over Eu rope. Most  of the cases invo lve p ro p e rty issues: Peop le are trying  to  get  the ir

homes back. The cou rt also  hea rs cases re g a rd ing  tre atmen t  of war criminals, frozen  bank accounts,

and  religious pro p e rty destroyed  during  the wa r, as we ll as one s involving  labor righ ts, d iscrimina -

t ion , fair t rials, pensions, etc. The law  clerks—abou t five in ternat ional lawyers paid by ou r re s p e c-

t ive govern m e n t s — p re p a re the cases a nd  d raft  memoranda  and  decisions for the  judge s to  re v i e w.

We p rese nt  the cases, they question  u s, d iscuss the  cases, a nd then make  decisions on  them.

It  is very in tere st ing  to  w atch the  international commun ity imme rse itse lf so  completely in  the

rebu ild ing of Bosn ia and Herzegovina. It  is pa rticu larly inte rest ing fo r me to  observe the  in tern a-

t ional commun ity’s work in  an  a rea where there has been  an  e xtreme case  o f ethn ic confl ict re s u l t-

ing  in  wha t was esse ntia lly ethn ic cle ansing . One o f the main  object ives o f Da yton  is to  reverse  the

e ffects o f the clea nsing . Howeve r, the country is d ivided  between  the groups—e ach  w ith  much

loca l au tonomy—and  the federal government is very weak.  Acco rd i n g l y, it  is an  uph ill b attle .

The cou rt  has issued  a pp roximately 500  decisions in the five years it  ha s been  in existence  and

has abou t  4 ,500  ca ses pend ing. I guess the question  remains w hethe r it  is really possib le to impose

consensus from the outside. I suppose on ly t ime will tell.
—She ri Rosenbe rg  ’94

The Ca rdozo  Alumni Associ-

at ion  e lected ne w officers in

June  2000. They a re Jo shua

Sohn  ’97, chair; Lisa  Foy ’93 ,

sen io r vice cha ir; Stephan ie

Gayden  ’93 , p rogra m vice

chair; Tricia  Cohen  Pan tzer

’98 , t re a s u re r; Robert

B e rn stein  ’95, co rre s p o n d i n g

s e c re t a ry; and Lawre n c e

Kle in ’94,  re c o rd ing  secre-

t a ry. The Executive  Commit-

tee is looking  fo r vo lunte ers

to  serve on the fo llowing

stand ing committees:  CLE-

C a ree r Developmen t, Stu -

den t  Relations, Non-Legal

A t t o rneys, and Ou treach. 

To volun tee r, con tact  the

O f fice o f Alumni Affairs at

2 1 2 - 7 9 0 - 0 2 9 8 .

Donna Costa ’87 and

Jame s E. Schwalbe  ’93  have

been  na med  chairs for the

2001 Alumni Annual Fund .

Specia l thanks to Stephe n A.

Weiss ’90 a nd  Christopher A.

Seege r ’90  fo r their superb

leade rship du ring  the past

two aca demic ye ars. Alumni

who  wan t to  a ssist  with  this

y e a r’s a nnual fund  should

con tact  the Office o f Alumni

A ffairs at  212 -790-0298.



Dean Announces Joint
Ve n t u re with Cal Pre s s

Paul Verkuil announced
recently that Card o zo has
e n t e red into a re l a t i o n s h i p
with the Unive rsity of
C a l i fo rnia Press to publish
Philosophy, Social Theory
and The Rule of Law— a n
international and  inter-
institutional series of schol-
arly books. The series will
be relaunched  under the

ausp ices of the Jacob Burns
Institute for Ad va n c e d
Legal Studies.

Eric Smoodin , ph iloso-
phy edito r, Unive rsity of
C a l i fo rnia Pre s s, said , “We
a re convinced that it will be
a successful and ongoing
series for us. The re n e we d
i n t e rest that  Card o zo has
shown matches our own,
and I’m especially im-
p ressed by the ideas and
quality of scholars h i p
among the Card o zo edito rs. ”

P ro f e s s o rs Arthur Jacob-
son and Michel Ro s e n f e l d ,
who we re among the series
fo u n d e rs, will remain on
the editorial board, which
will be expanded to include
P rof. Peter Goodrich  and
t wo members of the Uni-
ve rsity of California fa c u l t y .
Eight books have alre a d y
been published, and plans
call for publishing two or
m o re books per year ove r
the course of the five - y e a r
a g reement. These edited

compilations introduce and
m a ke accessible Euro p e a n
jurisprudence and  philoso-
phy to an American audi-
ence while providing a
focus for people intere s t e d
in the intersect ion of the
t h ree fields.

P rofessor J acobson
noted that th is marks the
f i rst  time that a law school
has fo r m a l i zed a re l a t i o n-
sh ip with a unive rsity  p re s s.
“It will be exciting for our
students and important  fo r

C A M P U Sa ro u n d

In January, 18 students graduated from Card o zo ’s LL.M.
p ro g ram  and  15 more began their studies, joining 34 LL.M.
candidates who entered in the fall. Approximately 60% of
the students are studying intellectual property, and two -
t h i rds come from abroad; all add  to the growing dive rs i t y
found on campus.
This year, students
re p resent 30 coun-
t r i e s, coming fro m
E u ro p e, Asia, the
Middle East, South
America, and Ne w
Zealand. The va r i e t y
of interests and back-
g rounds among the
LL.M. student s is 
well shown by Victo r
Knapp and Elina
Koci. Knapp is a crim-
inal defense lawyer
and an actor who
recently appeared in
a film, playing a ter-

rorist. Koci, who is Albanian, won a Ron Brown Fe l l o ws h i p
to study intellectual p roperty law and is known as
A l b a n i a ’s first specialist in the area of IP.

Ac c o rding to Toni Fine, dire c tor of graduate and inter-
national pro g ra m s, seve ral new pro g rams we re instituted

this year to enhance
the graduate student
experience and
s t rengthen the bonds
b e t ween LL.M.s and
the larger Card o zo
community . Among
them are info r m a l ,
weekly ro u n d ta b l e s
that feature invited
guests speak ing on
topics of particular
i n t e rest, an alumni
m e n toring pro g r a m ,
and a syst em that
p a i rs incoming stu-
dents with those who
a re re t u r n i n g .

LL.M. Pro g ram Flourishes



the faculty.” Fu t u re books
will be printed with cre d i t s
to the Jacob Burns Institute
for Ad vanced Legal Studies,
the Benjam in N. Card o zo
School of Law, and Ye s h i va
U n i ve rs i t y .

Ac c o rding to Dean
Verkuil, “The Unive rsity of
C a l i fo rnia Press is, with
H a r va rd, Ya l e, Princeto n ,
and Chicago, one of the to p
u n i ve rsity presses in the
country.” He said that  this
publishing ve n t u re will
a t t ract scholars to and
i n c rease the intellectual
re p u tation of Card o zo .

The book series will also
p rovide a focus fo r pro m o t-
ing and publishing future
scholarly  confere n c e s — o n e
on Niet zsche scheduled  fo r
the spring may become the
basis of a future book, as
may one p lanned on
S p i n o za. Professor Goodrich
said , “It adds to Card o zo ’s
huge re p u tation in int er-
disciplinary legal studi e s,
c reating an international
dialogue in an area that is
known to be insular—legal
philosophical thought.”

In a separate but re l a t e d
a g reement, Unive rsity of
C a l i fo rnia Press has agre e d
to publish  C a rd o zo Studies 
of Law and Litera t u re.
Ac c o rding to Prof. Richard
We i s b e rg, Card o zo  will
re tain complete edito r i a l
c o n t rol of the journal while
“all of the business, marke t-
ing, and p rinting will be
handled by  this wo n d e r f u l
u n i ve rsity pre s s, which  will
help to  build the field of
law and  litera t u re.” The
journal will be re l a u n c h e d ,
with a name change, pro b a-
bly in the fall of 2001 .

P rofessor We i s b e rg said

that  a new editorial struc-
t u re will be put  in place so
that  he, Professor Goodrich,
Michael Pa n ta za ko s, and
P rof. Penelope Pether of
Wa s h i n g ton Law School at
American Unive rsity will
be general edito rs each
responsible for one number
a year. “This expansion will
further enrich the scope
and content of our sem inal
journal.” Up  to 10 student
e d i to rs will continue to
work on the publication,
including the one chosen
annually by the Law School
as the Floersheimer Fe l l o w
in the Humanities.

Dickinson Gives 
Tenzer Lecture

The at to rney exa m i n e rs
who review patent  applica-
tions fo r the United  Sta t e s
may be dealing with inno-
vations that are “unimagin-
a b l e,” but  the spate of use-
ful and novel inve n t i o n s

need not be
“ u n m a n a g e a b l e. ”
In fact, the econ-
omy has been
well served by
an intellectual
p roperty system
that “is strong by
being flex i b l e. ”

That was the
m essage from Q.
Todd Dickinson ,
the Clinto n
a d m i n i s t ra t i o n ’s
po int man on
domestic and
international int ellectual
p roperty issues, when he
g a ve the Annual Te n ze r
Distingu ished Lecture in
Intellectual Property. In
addition to  d irect ing the
United States Patent and
Trademark Office, Dickin-
son was the Under
S e c re tary of Commerce fo r
Intellectual Pro p e r t y .

In “E-Com merce and
Business Methods Pa t e n t s :
An Old Debate for a Ne w
Economy,” Dickinson said

that  despite the cont ro ve rs y
s u r rounding such patents
t h e re is nothing in the legal
s ta n d a rds governing intel-
lectual p roperty that wo u l d
deny limited p ro p e r t y
rights to their deve l o p e rs. 
A novel point- and- click
method for ordering goods
o ver the Internet deserve s
p rotection in much the wa y
the cash register did in the
19th century. Dick inson
added, howe ve r, that the
Patent Office has revised its

Legal Aid Pre s i d e n t
Talks on Public 
I n t e rest Law

At the first  lectu re of the Access

to  Ju stice serie s,  sponso red  by

the Jacob  Burns Ethics Cen ter,

Dan iel Gre e n b e rg, pre siden t  

and  attorney in  ch ief, Legal Aid

S o c i e t y, spoke abou t  “ Clien t

Commitmen t and  C uriosity: 

How to  Think Abou t  a Ca reer 

in  Pub lic Interest  Law. ”
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p ro c e d u res to control the
number of business method
patents it issues.

In areas such as the pro-
tection of databases that
“can be pirated in the blink
of an eye,” Dick inson said
that his agency has tried to
set a balance between pro-
tection of inve n to rs’ pro p e r-
ty rights and the wide dis-
sem ination of innova t i o n .
As ev idence of its success,
he noted  that this country’s
biotechnology industry is
healthier than  those of its
E u ropean competito rs,
resulting in re s e a rch scien-
tists moving to the United
S ta t e s. At the same t ime,
t h e re is a growing appre c i a-
tion of intellectual pro p e r t y
in once-skeptical deve l o p-
ing countries.

The Patent Office has
m o ved to make more than
t wo million patents and
re g i s t e red trademarks and
applications freely ava i l a b l e
on the Internet and  to
implement electronic filing
of trademark and patent
a p p l i c a t i o n s. This activity is
taking place against a back-
d rop of increasing globaliza-
tion and international legal
norms for the prot ection of
intellectual p roperty. As a
result, while officials pon-
der the effects of sophisti-
cated  computer netwo r k s,
they also must  deve l o p
e f f e c t i ve global enfo rc e -
ment mechanisms to pro-
tect the fo l k l o re of tra d i t i o n-
al culture s.

Dickinson concluded
that the US intellectual
p roperty system is well 
p re p a red for the challenges
of the future. “We are not 
a typical gove r n m e n t
agency,” he said.

Sen io r Associate De an  Stewart  Sterk inaugurated  a  month ly bagel lunch  to  cre ate a way

fo r the entire  Cardozo community to  meet info rmally and to kee p the lines of communi-

cation open . “First Wednesday” has been  well-attended  by students, facu lty, a nd  admin-

istration . David  Taw il ’02, SBA senator, said , “Encou rag ing  this kind  o f in teraction is a

g r eat  ide a; it significan t ly boosts schoo l morale.”

Ava tar Records announced  the donation  o f $10,000 to  the  Innocence Pro ject  at  a p re s s

c o n f e re nce held  in the  Jacob  Burns Moo t Cou rt  Room. The donation was made in

advance  o f a January release of Oz—The Sound track, an all-star rap compilat ion  fro m

the HBO p rison d rama O z . Avata r Pre side nt  Larry Robinson  is shown  here  g iving the  

con tribut ion  to  Prof.  Barry Scheck w h ile some o f the a cto rs and  rappers look on . A pe r-

copy royalty w ill be donated to the  Innocence  Pro ject as well. Shown at ba ck  (from le ft)

a re  O z cast  member De an  Win ters, O z musical superviso r Ch ris Te rgeson , O z c reator and

execu tive p roducer Tom Fontana , and  sound track  art ist  Pharoahe Monch.
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C o n f e rence 
Debates Cooperating
Wi t n e s s e s

A recent United Sta t e s
S u p reme Court decision
described  how the story of
a key prosecution witness
e vo l ved , under care f u l
coaching, from “muddied
m e m o r i e s,” to providing a
very detailed and powe r f u l
account of a capital murd e r.

The FBI was ro c ked by
re velations that key mob
i n formants in Boston had
used their relationship with
f e d e ral agents to eliminate
their competition while
they continued  to commit
c r i m e s, up to and including
m u rd e r.

In Canada, the gove r n-
ment of Ontario conve n e d

a commission to exa m i n e
the case o f a young m an
who had been exo n e ra t e d
of murder charges 10 years
after the testimony of 
jailhouse inform ants played
a pivo tal role in his 
c o n v i c t i o n .

These and other cases
we re cited in an ambitious
day-long conference at
C a rd o zo on what org a n i ze rs
described as a t ro u b l i n g
“conundrum ”: Is justice
o b tainable in a system that
i n c reasingly  relies on deals
struck with “c o o p e ra t i n g
witnesses”—also known as
“crim inal informants” or
“ s n i tches”—who barter fa l s e
testimony in exchange fo r
lenient treatment by pro s e-
c u to rs of their own law-
b reaking? More than 150
p ro s e c u to rs, defense atto r-

n e y s, judges, and acade-
mics attended the confer-
e n c e, which Prof. Ellen
Ya ro s h e fsky , the confere n c e
o rg a n i ze r, said  was the firs t
opportunity for criminal
justice system pro f e s s i o n a l s
to debate issues surro u n d-
ing the use of info r m a n t s. It
was sponsored by the Jacob
Burns Ethics Center and
the C a rd o zo Law Re v i e w.

P rofessor Ya ro s h e fs k y
said that m ost pro s e c u to rs
a re convinced that many
significant cases could not
be made without the help
of cooperating witnesses.
They also believe that 
v i g o rous cro s s - exa m i n a t i o n ,
c a reful corro b o ration, and
other checks bu ilt into the
system are sufficient  to p re-
vent wrongful convictions
based on false testimony.

H o we ve r, Professor Ya ro-
s h e fsky and  her colleagues
indicated that false testimo-
ny was a fa c tor in 21% of 77
w rongful convictions.

The whole prob lem is
“ g rossly exa g g e rated,” said
S h i rah  Neiman, deputy  US
At torney for the Southern
District of New York. She
insisted  that most info r-
mants signed  up by her
office tell the truth, and
c a refu l pro c e d u res catc h
m i s ta kes befo re any dam -
age is done.

Some pro s e c u to rs and
i n ve s t i g a to rs rely  on “c o m-
mon sense” or their “gut ” to
f e r ret out informant s who
a re lying. But Saul Kassin, a
p rofessor of psychology ,
a rgued that “as a genera l
r u l e, we are terrible human
lie detecto rs.” Stud ies indi-
cate that m ost people’s abil-
ity to detect  a falsehood is
not significantly better than
would be achieved by flip-
ping a coin. “Experts,” such
as FBI agents and judges,
do not do much better.

P ro s e c u to rs and judges
scoffed at Ka s s i n ’s re s e a rc h ,
suggesting that psycholo-
gist s we re looking for lucra-
t i ve expert witness fees.
Neiman said that psycholo-
gist s “obfuscate” the issues
of a trial and shade the
truth to help their clients.

Judge Stephen S. Trott of
the United States Court of
Appeals for the Ninth
C i rcuit, who gave the lun-
cheon keynote and  partici-
pated on one panel, said
that  p ro s e c u to rs had  to  be
very careful in wo r k i n g
with info r m a n t s. The
s c reening system wo r k s
p retty well, but “there are
way too many individual
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C a rdozo  p ro fesso rs were on  the airw aves, in the p ress, on  TV, and even

online at  do t .com ne ws service s. They w ere  on ha nd at a ll hours of the day to  help  inte rpre t

fo r Americans and  the world the complex and unp receden ted  le gal developments in  the

w eeks fol lowing  the p residen tial ele ct ion . Marci Hamiton , Michael Herz, John  McGinn is, Le slie

Newman, Monroe Price, Da vid Rudenstine, Dean  Pau l Verku il, and Ed  Ze lin sky were on  CNN,

CBS, NBC, MSNB C, NY1, Na tional Pub lic Rad io, Fox New s, a nd  WPIX. They we re quoted  in  the

New York Times, USA To d a y, The  Jeru sale m Post , had  op -eds pub lished  in the  New York Post ,

and  were consu lte d for ba ckg round  expert ise fo r o ther med ia ou t lets. See p . 15.



d i s a s t e rs where the justice
goes haywire.” Criminals
u n d e rs tand that the best
way to get out of trouble is
to cut a deal with the gov-
ernment. “Frequently they
tell the truth, but fre q u e n t-
ly they  lie,” he said.

P rof. H. Richard  Uviler,
Columbia Law School, said
that  pro s e c u to rs do not hes-
i tate to re vo k e the “c o n-
t racts” of witnesses who lie.
But  Prof. Bennett L.
G e rshman of Pace said that
many pro s e c u to rs are moti-
vated by a “conviction psy-
chology” instead of a desire
to “do just ice.” Witnesses
h a ve an incentive to t ell
p ro s e c u to rs not the truth,
but what  they want to hear.
Th is trait is encouraged by
i m p roper coaching of wit-
n e s s e s, “the dark , dirty
s e c ret of the American
a d ve rsary system.”

Tradit ionally , partisans
of the adve rsary  system
h a ve relied on cro s s - exa m i-
nation at trial to disclose if
any witness is lying. Ne w
York attorney  Gera l d
L e fcourt complained that
p ro s e c u to rs do not turn
o ver enough information to
fa c i l i tate effective question-
ing. “It’s the policy to make
s u re that  defense atto r n e y s
a re not fully pre p a red,” he
said. Other speake rs said

p ro s e c u to rs may be re l u c-
tant  to turn over more than
the bare minimum of info r-
m ation because they think
it would  be used by the
defendant, who has as
much, if not  more, incen-
t i ve to lie as the info r m a n t .

In any case, US District

Judge Gerald E. Lynch,
who sits in the Southern
District, pointed out that
since most cases are
re s o l ved through pleas,
“95% of defendants neve r
get any trial.” Cross exa m i-
nation—“the great  engine of
truth”—may be irre l e va n t
in such a system.

When all is said and
d o n e, howe ve r, “somebody
has to tell who is telling the
truth,” said Judge Lynch.

“ P ro s e c u to rs are in a ke y
position to do that.” To help
them do a better job, pan-
elists offered a variety of
s u g g e s t i o n s. Among them
we re better supervision and
t raining, fuller documenta-
tion of plea negotiations
including the use of video-
taping, beefed-up  internal
s ta n d a rd s, additional court
hearings to re veal “ta i n t e d ”
testimony, more deta i l e d
instructions by  judges to
alert juries to the pro b l e m s
of informant t est imony,
tougher punishment fo r
i n form ants who lie, and  a
restriction, if not outright
ban, on the use of jailhouse
s n i tc h e s.

Intellectual Pro p e rty Program Launches Speakers Series

In the fall, the inauguration of the Law School’s Intellectual Property Speake rs
Series was instituted to provide another forum at Card o zo  for discussion of cutting-
edge issues in the field. Students we re invited to the colloquium following each 
faculty talk. Speake rs included: Alfred C. Yen, associate dean for academic affa i rs
and professor of law, Boston College Law School; Julie Cohen, associate professor of
l a w, Georg e town Unive rsity Law Cent er; and (pictured below) Peter Feng, associate
p rofessor of law and deput y head of the law department, Unive rsity of Hong Ko n g .
S p e a ke rs in the spring are: Michael Froomkin, professor of law, Unive rsity of Miami
School of Law; Robert  Denicola, Marg a ret  Larson Professor of Intellectual Pro p e r t y
L a w, Unive rsity of Ne b ra s ka College of Law; Wendy Gordon, Paul J. Liacos Scholar-
in-Law and professor of law, Boston Unive rsity Law School; and Arti Rai, associate
p rofessor of law, Unive rsity  o f San Diego Law School.
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Gerald  Le fcourt ,  Esq.,  and

L o re tta Lynch , US Atto rn e y,

E a s t e rn  Dis trict  o f NY,  

w e re commen tato rs at  

c o n f e rence panel.



Moot Court Te a m
Advances to Finals

C a rd o zo ’s Moot Court
Honor Society won second
place in the team competi-
tion fo r the Annual
National Moot Court
Competition for region II
held at the New York City
Bar Association. The team
a d vanced to the nationwide
competit ion held  in
January . Winning team
m e m b e rs we r e Aglaia Dav is
’ 01, who also was a runner-
up for Best Oralist; and
Jason Halper ’01 and
Jennifer Loyd ’01. The
team also won Best Brief in
region II. They arg u e d
whether it violates the firs t
amendment to hold a news-
paper civ illy liable fo r
o b taining information in
violation of the federal v io-
lat ion sta t u t e.

The Paulsen Moot Court
Compet ition, as is the tra d i-
tion, wrestled with to p i c a l
issues befo re the US
S u p reme Court—this year
they argued about the con-
stitutionality of police ro a d-
blocks and drug test ing of
p regnant women. The win-
ner was Mary Alestra ’01
and runner-up for Best
O ralist was Scott Sisun ’01 .
The other two  finalists we re
Rachel Hirschfeld  ’01 and
A a ron Kranich ’02.

Panel Explores Ways 
to Bring Te c h n o l o g i c a l
Advantages to More
C o m m u n i t i e s

The emergence of the
Internet and new technolo-
gies has created a gap
b e t ween those people and
communities that make
e f f e c t i ve use of info r m a t i o n
technology and those that
cannot because of lack  of
knowledge and/or access to
h a rd wa re. This phenome-
non is known as the d igita l
d i v i d e. At “Bridging the
D i g i tal Divide: Equality in
the Information Age,” legal
experts and consumer
a d vocates discussed the
social implications of this
issue and ways in which
various communities can
engage in  and be empow-
e red by technology .

Panelists we re Tra c y
Cohen, re g u l a to ry advisor,
Internet Service Pro v i d e rs
Association of South Africa,
and re s e a rch associate, Wits

U n i ve rsity, Johannesburg ;
Mark Cooper, dire c tor of
re s e a rch, Consumer Fe d e ra-
tion of America; Mary
Keelan, telecommunica-
tions advocacy  consulta n t ,
L i b raries for the Fu t u re ;
and Stefaan Verhulst, schol-
ar-in re s i d e n c e, Mark le
Foundation, and dire c to r,
P ro g r amme in Compara t i ve
Media Law & Po l i c y ,

U n i ve rsity of Oxfo rd. Pe t e r
Yu ’99, exe c u t i ve dire c tor of
the Intellectual Pro p e r t y
Law Pro g ram and deputy
d i re c tor of the Howa rd M.
S q u a d ron Pro g ram in Law,
Media & Society at Card o zo ,
m o d e ra t e d .
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This  ye ar, o rie ntation  was

ex tended to  included  a

special lunche on in add i-

t ion  to  the tradit ional boat

c ru ise. Card o z o ’s First

Annual Ne w Studen ts

Luncheon was held  at  the

recen tly opened  Cen ter for Jewish  His tory, ju s t  a few b locks  from Cardozo . A good

numbe r of faculty  and  curren t  students  were  on hand to welcome  members  o f the

class  of 2003. Shown here  are Tran Smith  ’03 and  Port ia  Downing  ’03.

Judges fo r the fina ls were 

(on  le ft) Hon . Marty Schu lman ,

NY Sta te Sup reme  Court ; 

Ira Gla sser, execu tive dire cto r o f

the American  Civil Libert i e s

Union ; a nd  (no t  p ictu red ) De an

S t e w a rt  Ste rk.

M a ry Keela n



Students Org a n i z e
ABA/ADR Chapter;
Negotia tion Teams Go
to Finals

A dispute resolut ion sect ion
of the American Bar Assoc-
iat ion is encouraging the
d e velopment of law school
c h a p t e rs: Card o zo ’s ADR
Society, formed this fall, is
one of the first such chap-

t e rs nationwide. Fifty stu-
dents have already joined.
T h rough a combination of
l e c t u re s, symposia, compe-
t i t i o n s, and  public service
p ro j e c t s, Society org a n i ze rs
Cynthia Devasia ’ 02 and
Jonas Karp ’02 hope to edu-
cate Card o zo students and
the community about d is-
pute reso lution. “We intend
to show our peers what an
i m p o r tant tool mediation

i s ,” said Ms. Deva s i a .
The Society’s inaugura l

e vent, “All About ADR,” wa s
a pre s e n tation by Daniel
Weit z ’96, statewide A D R
c o o rd i n a tor for the Ne w
York State Unified Court
System. Among the activ i-
ties planned is setting up  or
support ing peer mediation
p ro g ram s in K–12 schools.

The Kukin Pro g r am fo r
Conflict Resolut ion hosted

the 12th Annual Card o zo/
A BA Negotiation Competi-
tion. Two winning teams,
Venus Sahwany ’02 and
Megan Weiss ’02 and
A l exa n d ra Hochman ’01
and Sima Saran ’01, we n t
on to re p resent Card o zo in
the ABA Regional Competi-
tion held at Albany Law
School, where the Sahwa n y /
Weiss team advanced to the
final ro u n d .

This summ er, Card o zo is launching an intensive interna-
tional conflict resolution pro g ram set in the dynam ic con-
t ext o f Central and Eastern Euro p e ’s emerging democra-
c i e s. “Managing Conflict and Fostering Democra t i c
Dialogue” will be taught at  Cent ral European Unive rs i t y
(CEU) in Budapest, Hungary , and is co-sponsored with
Hamline Unive rsity School of Law. Students from US and
international law schools and graduate pro g rams will learn
side by side using mult inational exa m p l e s.

P rof. Lela Love, dire c tor of Card o zo ’s conflict re s o l u t i o n
p ro g ram, hopes to put critical negotiation skills in the
hands of future lawyers. She notes, “In Eastern Euro p e
t h e re is not  sufficient education about or awa reness of
m ediation, but the need is great. Many of the students

who study with us m ay be among the next generation of
l e a d e rs and scholars who will shape their countries’ legal
s y s t e m s. Unders tanding alternat ive methods o f conflict
resolution can help establish re s p o n s i ve justice systems
that  support efforts to institutionalize the rule of law in
new democra c i e s. ”

Faculty in the pro g ram come from five countries and
include leading pro f e s s o rs and  pra c t i t i o n e rs in ADR. The
fo u r - week ABA- a p p ro ved summer pro g ram  is taught in
English and offers six cre d i t s. Through highly intera c t i ve
c l a s s e s, students will exam ine mediation  theory  and skills
and the impact of culture and context and can choose to
focus on labor disputes in emerging democracies or on
international applications of conflict theory.

Budapest is Site of Summer ADR Pro g ra m



C a rd o z o ’s Strengths in
IP and ADR Converg e
in Pioneering Panel

In October the C a rd o zo
Online Journal of Conflict
Re s o l u t i o n and  the Inter-
national Tra d e m a r k
Association cosponsored a
symposium  on “Us i n g
A l t e r n a t i ve Dispute Re s o-
lution in Intellectual
P roperty Cases.” Pa r t i c i-
pants ex p l o red the common
g round between these two
legal fields, addressing to p-
ics such as mediation and
a r b i t ration in patent, tra d e-
mark, and copyright cases,
as well as the future of
a l t e r n a t i ve dispute re s o l u-
tion in int ellectual pro p e r t y
c a s e s. “Both ADR and IP

a re hot legal areas to d a y .
Their confluence brings
together two of Card o zo ’s
highest ra n ked pro g ra m s
and is of great interest to
s t u d e n t s, mediato rs, and
the p racticing bar,”  noted
P rofessor Love, dire c tor of

C a rd o zo ’s ADR pro g ra m .
Panelists included Pro f .

Hal Abramson, To u ro  Law
School; Thomas L. Cre e l ,
Ka y e, Scholer, Fierm an,
Hays & Handler, LLP; Jim
D a v i s, Howrey, Simon,
Arnold & White, LLP; and

Bruce Ke l l e r, Debe-
voise & Plimpto n .
M o d e ra to rs we re
C a rd o zo gra d u a t e s
P rof. David
Ko r zenik ’79, Miller
& Ko r zenik, LLP;

and Marc Lieberstein ’92,
O s t rolenk, Fa b e r, Gerb &
Soffen, LLP. An edited tra n-
scrip t o f the symposium
will be available in the
spring at the Online
J o u r n a l ’s website: 
w w w. c a rd o zo . y u . e d u / c o j c r
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Jim Dav is o f Howre y,

Simon , Arno ld & White

(on  left) and Thoma s

C reel of Kaye, Scholer,

F i e rma n, Hays &

H a n d l e r.

The Intellectual Propert y Law Society  sponsored  a
panel to d iscuss the effects of the Napster decision
on the music industry, re c o rd ing artists, and fa n s.
“ Taking Sides on  Napster” featured  speake rs (below
f rom left) Michael Carlinski, Esq., Orrick, Herringto n
& Sutcliff; Marylin McMillan, chief information tech-
nology  officer, New York Unive rsity; Prof. Barto n
B e e b e, modera tor; Sam Ka p l a n , E s q . , B o i e s, Schiller,
F l exner; Whitney Bro u s s a rd, Esq., Selve r n e,
Mandelbaum & Mintz.

“ Trademark 101,” an open forum on anything and
e veryth ing to do with trademark, was an opportunity
for Card o zo students to ask what they  really  wa n t e d
to know about the field. Panelist s on hand to answe r
their questions we re Prof. Barton Beebe; Debbie Cohn,
d i re c tor of trademark examining operations at the US
Patent and  Tradem ark Office (USPTO); and Stewa r t
B e l l u s, attorney, Collard & Ro e, and  former tra d e m a r k
examiner at the USPTO. The event was sponsored by
the AELJ and Center for Professional Deve l o p m e n t .

Students Organize Events on Napster and Tr a d e m a r k



A
part from being flatt ered, I am grateful to
h a ve been invited  to address this distin-
guished gathering because it has caused me to
focus on issues of ethics and morality that  are
daily companions of a p racticing lawyer.  x x x

We are instructed by our codes of pro f e s-
sional responsibilit y and to ld by pro f e s s o rs, legal schol-
a rs, and mento rs that we lawyers, as guardians of the
l a w, play a vital role in the pre s e r vation of society, that
we have an obligation to adhere to the highest sta n d a rd s
of ethical and moral conduct, and that in our wo rds and
deeds we must promote respect for the law and our pro-
fession. We must deal candidly  with others, and we
should use our education, skills, and training to do pub-
lic good. Finally , we are instruct ed to be zealous advo-
cates on behalf of our clients.

I agree with all of th is, and I have tried in 30-plus
y e a rs of practice to honor these goals. But I would be less
than candid if I said it was easy . At times, there is some
m o ral conflict because these roles do not always work in
harmony. The zealous advocate often speaks and acts in
ways that to  m any are morally  questionable, less than
candid, and  do not promote respect fo r the law in the
eyes of the public.

I believe the legal p rofession has done a poor job of
giving guidance to its mem bers on how to re s o l ve the
tension among these sometimes conflicting ro l e s. And
we have done a miserable job  in explaining our role to
the public. We have avoided  dealing with difficult  ethical
issues by using generic wo rds in our disciplinary  rules

and codes of responsibility and not dealing with the
underlying pro b l e m s. We act as if litigation is simply a
“no holds barred” game and all you need to  do is fo l l o w
the rules to be morally and ethically pure.

This was most dram atically and  fo rcefully stated  by
L o rd Brougham in the 19th century when defending
B r i ta i n ’s Queen Caro l i n e, who faced an attempt by her
husband , King George IV, to obtain a divo rce by charg i n g
her with  adultery, thus ruining her nam e and putting at
risk her fortune and position in society. Lord Bro u g h a m
let it be known that in the queen’s defense he wo u l d
p ro ve that the king himself was guilty of adultery and
had secretly married  a Catholic, thus putting at risk his
title to  the thro n e. His tactics outraged many who felt he
went  beyond the bounds o f eth ical advocacy . He just i-
fied  his conduct as fo l l o ws :

“[A]n advo c a t e, in the discharge of his duty, knows but
one person in all the world, and that person is his client.
To  save that client by all means and ex p e d i e n t s, and  at
all haza rds and costs to other persons…. And in per-
fo rming th is duty  he must not re g a rd  the alarm, the to r-
m e n t s, the destruction which he may bring upon others.
S e p a rating the duty of a patriot from that of an advo c a t e,
he must go on reckless of consequences, though it
should be his unhappy fate to invo l ve his country  in con-
f u s i o n . ”

A very strong case can be made that while Lord
B ro u g h a m ’s rhetoric was exc e s s i ve, his actions on behalf
of h is client we re appro p r i a t e. I am  told that some years
after the case was concluded, Lord Brougham att ended  a
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Et h i c s,

Ro be rt S.Be n n e t t
Pa rt n e r,Ska d d e n ,Ar p s,Sl a te,Meagher & Flom L LP

and the Criminal De fense At to rn ey
Zealous Advoca cy,

EDITO R’S NO TE: This artic le is an edite d ve rsion of  the Jacob Burns Ethic s Center  lecture delive re d by Mr. Bennett on February 8, 2000.



dinner at which the most respected Chief Justice Cock-
burn was speake r. Looking disapprovingly  at Bro u g h a m ,
Cockburn stat ed that  while it was appropriate to be a
zealous advo c a t e, a lawyer should not be an “a s s a s s i n . ”

How do we, in our adve rsary system, reconcile our
roles as officer of the court, role model, and public citi-
zen with that of the zealous advocate? I think  we can all
a g ree that the defense atto r n e y ’s obligation is to re p re-
sent a client even if it means that the truth is under-
mined in a particu lar case. Defense attorneys are enti-
tled to put the prosecution case to the test, and a defen-
dant has a constitut ional right to have his lawyer do so.  

Our society has decided that a defendant must be fre e
to be fully candid with h is or her lawyer without suffer-
ing any consequences and that guilt is to be decided in
the courtroom  and not in the lawyer’s office. Sometimes
the public unfairly crit icizes us for seeking the acquitta l
of one we believe to be guilty or vigorously re p re s e n t i n g
one whose innocence is not  clear. This is particularly
true when the crime is heinous.

U n fortunately, the public, by and larg e, believes that
as officers of the court our only goal should be the truth.
The Bill of Rights and in particular the Fourth Am end-
m ent prohibition against unreasonable searches and
s e i z u res often are obstacles to reaching the truth . Some-
t i m e s, in our legal system, the truth must be sacrificed
for more important principles.

Also , let us not fo rget that we allow, and the courts
c o n d o n e, the police to engage in deception and ruse by
lying to suspects about the evidence against them  in the
hope that they will confess their guilt. Is it appro p r i a t e
for one who is an officer o f the court to present a fa l s e

defense or to present evidence which supports such fa l-
sity? Is it appropriate for us to use every stra tagem  or
device in an effort to lead the jury to reach a conclusion
that the attorney knows is not the truth? How much
m a n e u vering or, to put it more harshly, chicanery can
we engage in without  crossing ethical and  moral bound-
aries?  Can we be ethical lawyers and still engage in
m o rally repugnant behavior?

One reason lawyers are criticized as much as we are
is that rather than deal with the issues head-on, we often
duck  the hard questions by engaging in glib d istinctions

and faulty logic. Some lawyers offer the questionable
notion that the only “truth” in a criminal trial is what a
ju ry tells us it is. Sometimes lawyers hide behind the
assertion that it  is the job of the jury and not the lawyer
to decide the case, thereby evading the tough mora l
q u e s t i o n s.

Because we give special meaning to terms in our
codes o f conduct, our narrow definitions often do not
comport with their general and common-sense mean-
ings or notions of fa i r n e s s. This leaves us vu lnerable to
public atta c k .

A few years ago I participated on a panel with some
of the country’s best-known defense lawyers. To my
a s tonishment, all of them said that they  never tried to
mislead or deceive juro rs. Rightfully, there we re snicke rs
in the auditorium, including my own. These distin-
guished lawyers we r e not lying but giving very narro w
and, I believe, insupportable definitions of the terms
“misleading” and “deception.”

If we are to be honest, we must acknowledge that
f i rs t - rate trial lawyers work very hard at inserting their
own credibility into a trial for the benefit of their clients
and, when necessary, use that credibility to argue to the
jury p ropositions that they  know beyond any re a s o n a b l e
doubt are fa l s e. At times we use our training and skills to
d i s c redit truth-telling witnesses hoping to make them
appear to be fools or liars.

Yet the prestigious American College of Trial Law-
y e rs, whose membership consists of the elite of the trial
ba r, t ells us in their Code of Trial Conduct that in our
re p re s e n tation of our clients we should not engage in
c h i c a n e r y .

Does such an adm onition bear scrutiny? Doesn’t a
good  lawyer regularly  try to induce beliefs in juries that
the lawyer believes to be fa l s e, and in doing so deceive
the juro rs? And in picking juro rs, don’t we often, where
t h e re is a strong case of gu ilt, seek out juro rs who we
b e l i e ve, or at least hope, will d isre g a rd the evidence and
return a ve rdict based on prejudice or passion? When we
do these things, are we promoting respect for the law?

In h is book Ethics for Ad ve rsaries—The Morality of
Roles in  Public and Professional Life, Arthur Is ak
Applbaum, as sociate professor of public policy at
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So m e t i m e s, in our legal sys te m , the truth must be
for more impo rt a nt pri n c i p l e s.

s a c ri f i ce d



H a r va rd Unive r s i t y ’s Kennedy School of Gove r n m e n t ,
a s k s, in a critical way, if lawyers can, sim ply because
they are playing the role of a zealous advo c a t e, describe
a lie or a deception as something else and then claim the
m o ral high  ground for their actions. He compares us to
Henri Sanson, the executioner of Paris during the
French Re volut ion, who killed without moral concern
because it was his professional job to do so. He to r t u re d ,
beheaded , and mutilated  people and argued that  since
his act ions we re performed in the fulfillment of his pro-
fessional ro l e, he was morally justified even if the same

actions would be condem ned if committed  outside his
p rofession. Defense lawyers don’t execute people, of
c o u rs e, but have we, like the executioner of Pa r i s, de-
fined our role in such  a way that we avoid confro n t i n g
the difficult moral issues raised by our actions?

Let us assume that your client confesses to you that
he mugged an elderly victim and befo re she got a good
look at him  he knocked off her glasses. Your client wa n t s
to testify and deny he was the mugger. It is clear that you
cannot eth ically  allow your client  to ta ke the stand and
commit perjury. Section 7-102 A.4 of the Code of Pro f e s-
sional Responsibility  in New York states that in the re p-
re s e n tation of a client, a lawyer shall not “knowingly use
p e r j u red testimony or false evidence. ”

On the other hand, as zealous advo c a t e, am I not per-
mit ted to rip the elderly victim to shreds on cro s s - exa m-
ination, and try to distort what  I know to be the truth by
suggesting that she didn’t get a good  look at the mugger,
or that her sight was bad, or her recollection fa u l t y
because of age? Most would agree that such advocacy  is
c o n s i d e red eth ically appro p r i a t e.

While the general public has great trouble with such
actions by a defense attorney, there is solid  support fo r
such activity . One of the very best art iculations of that
role is found in a d issenting opinion by former Associate
Justice Byron White—no liberal jurist to be sure — o n
rights of defendants in United States v. Wa d e (right to
counsel in line-up) 388 U.S. 218 at 256–258. After point-
ing out that law enfo rcement has an obligation not to
convict the innocent and must always be dedicated to
reaching the truth, he says:

“But defense counsel has no comparable obligation to

a s c e r tain or present the truth. If he can confuse a wit-
n e s s, even a truthful one, or make him  appear at a dis-
a d va n ta g e, unsure or indecisive, that will be his normal
c o u rs e. More often than not , defense counsel will cro s s -
examine a prosecution witness, and impeach him if he
can, even if he thinks the witness is t elling the t ruth, just
as he will attempt to destroy a witness who he thinks is
lying. As part of the duty imposed on the m ost honor-
able defense counsel, we countenance or re q u i re con-
duct which in many instances has litt le, if any, re l a t i o n
to  the search for truth.”

I agree with Justice White’s comments, and I believe
it would be appropriat e to cro s s - examine the elderly vic-
tim in the way described, because the government has
the burden of proving its case. But should we not
acknowledge that we are engaging in conduct that ra i s e s
m o ral issues because we are trying to d iscred it a truth-
telling witness and that seems to conflict with the high-
sounding principles in our Codes of Pro f e s s i o n a l
Responsibility, such as promoting respect for the law,
acting with candor, and not engaging in chicanery? We
must acknowledge that at times there are differe n c e s
b e t ween what is ethical and what is mora l .

I have been faced with  seve ral ethical conflicts in m y
p rofessional life; one happened a very long time ago. At
my first meeting with a client who was nervous and con-
cerned  about how much he should  tell me, I ex p l a i n e d
the crim inal p rocess and my role as defense attorney. I
to ld him he could be fully candid with  me because eve n
if he had accepted the payoff he was charged  with ta k-
ing, it would  make “no difference in my re p re s e n t i n g
him.”  Apparently feeling comfo r table with me, he
p romptly admitted  his guilt.

As the trial approached, he told me he wanted  to tes-
tify and deny  his gu ilt. When I told him I could not eth-
ically allow him to give perjured testimony, he re m i n d-
ed me that  I said “it would make no differe n c e.” He wa s
right. I unintentionally  misled him . What I should  have
said is that it will make no  d ifference as to “whether I
re p resent you, but it could  make a difference as to how
I will do it.” Fortunately, the matter was re s o l ved befo re
this issue had to be re s o l ve d .

In the p reamble to the Code of Trial Conduct, the
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How much maneuve ring or, to put it more harshly,
c h i ca n e ry can we engage in without crossing ethical and moral bo u n d a ri e s ?



American College of Trial Lawyers tells us that we have
a specific responsibility to strive for prompt, efficient,
and just disposition of litigation. In light of this, how do
you feel about the zealous advocate who wants his client
to avoid judgment and plays the system by continuing
his client ’s case by  playing fast and loose with  the court ’s
d o c ket, making one excuse after another for a delay? As
a result, the complaining witness is worn down and the
case is no t prosecuted . In such  a situation, are we to
to tally disre g a rd the rights of the victim and society  by
taking adva n tage of the deficiencies of the system and by

using trickery to delay and defeat a prompt and just dis-
position on the merits? While a defendant is entitled to
a vigorous defense, is he entitled  to game-play ing with
the court’s docke t ?

Suppose a lawyer in a civil p roduct-liability case we re
to follow Lord  Bro u g h a m ’s rationale and effectively  ke e p
a defective and  dangerous drug or p roduct on the mar-
ket by creating confusion and delay with aggre s s i ve liti-
gat ing ta c t i c s. What if the advocat e introduced into evi-
dence a scientific report that said the product  was safe
but the attorney knew the report was based on fa u l t y
d a ta? Could  you use this as evidence?

In the 1990 case of Lincoln Savings v. Danny Wa l l ,
which dealt with the savings and loan crisis, U.S. District
Court Judge Stanley  Sporkin found that the Fe d e ral Bank
B o a rd  acted  properly in placing Charles Ke a t i n g ’s bank
in re c e i ve rship  because it was engaging in unsound busi-
ness practices and skullduggery. The judge po intedly
a s ked about the lawyers and  accountants who re v i e we d
or appro ved the bank’s transactions: “Where we re these
p rofessionals…when these clearly improper tra n s a c-
tions we re being consummated? Why didn’t any o f them
speak up or disassociate themselves from the tra n s a c-
tions? Where … we re the…attorneys when these tra n s a c-
tions we re effectuated?”

These remarks and the lawsuits that fo l l o wed  against
law firms raised  serious questions about the duty of
l a w y e rs to their clients and the appropriate para m e t e rs
of zealous re p re s e n tation. The fact that a criminal defen-
dant is presumed under the law to be innocent and  to
h a ve certain constitutional rights gives the criminal
defense lawyer greater just ification for m any of the

a b o ve-mentioned activities than a civil advocate or legal
counselor might have. Howe ve r, it does not wholly
re l i e ve us of moral responsibility for our actions.

Although I have some concerns—as I have been  shar-
ing with you—I have never re g retted my decision to be
a lawyer. There is no greater professional satisfa c t i o n
than to guide a client from peril to safety and pre s e r ve
his or her freedom, future, re p u tation , and , at times, life.
While client relationships can be a great source of sat is-
faction, they do present p itfalls which you can and
should safely avoid . To clients in t ro u b l e, the law is not

about legal theory, morality, or eth ics: It is about fre e-
dom, re p u tation, financial survival, and keeping what is
t h e i rs.  Many clients don’t  care how their lawyer gets the
result s they wa n t .

You will not  be a good or responsible lawyer if you
blindly follow a client’s instructions. Somet imes, at the
risk of losing a client, you must say you cannot do what
the client wants you  to do. As a lawyer you m ust con-
s tantly be attuned  to the legal theory, ethics, or mora l i t y
of a situation. They are your daily companions as a pra c-
ticing lawyer.

And you m ust never become so close to your clients
that you lose your independence, objectivity, or ability
to do what is right. When you become a “player” with a
p e rsonal interest, your objectivity will be clouded, your
adv ice will be slanted.

The great Justice Oliver Wendell Holmes observe d
that the law is the witness and external deposit of our
m o ral life and that the practice of it tends to m ake good
c i t i ze n s. But he goes on to observe that if you want to
know the law and noth ing else, you should look  at it
f rom the pers p e c t i ve of a “bad  man.” The bad man asks
at what point, if I do  something, does the public fo rc e
come down upon my head? The bad  man asks, where is
the line I cannot cross without risk of punishment?

In your professional life you will run across those
clients who view the law as a “bad man” does. Be care-
ful. Your job  is to get your client out of tro u b l e, not get
y o u rself into it.

And always remember that the most valuable asset
you have is your re p u tation for honesty and integrity.
Once lost , it can never be regained.                               ■

W I N T E R 2 0 0 1 2 7

… h ave we, l i ke the executioner of Pa ri s, defined our ro l e

co n f ro nt i n g the difficult moral issues raised by our act i o n s ?
in such a way that we avo i d
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Class of 1980
S t even S. Goldenberg is of
counsel to Greenbaum, Ro we,

Smith, Ravin, Davis &
Himmel, L.L.P., an d has been

selected for in clu sion in T h e
Best Lawyers in America

2 0 01 – 2 0 0 2 .

Class of 1981
Gail Marke l s is senior vice

p resident and gen eral coun sel
of the Intera c t i ve Digita l

S o f t wa re Associa tion, IDSA .
A n t h o ny L. Ra f e l j o i n e d

Riddell Williams in  Sea ttle as
a pr incipal. His practice 

focuses on real esta te tra n s a c-

t i o n s, condominium construc-

tion, and labor an d employ-
ment issues.

Class of 1983
Na n cy Kra m e r was a
s p o ke s p e rson for  Card o zo in a

New York Law Journal a r t i c l e
about hirin g tre n d s. Naomi P.

M e i s e l s is counse l at the NYC
office of Bryan Cave, L.L.P.

Class of 1984
Rab bi Steven Et tinger was a
Scholar in Residen ce at

C o n g regation Beth Sholom
and is president of Machon

L’ To rah. P hy llis Ka u f m a n i s

an  entertainment lawyer in

NYC and org a n i zed and
s e r ved as the ar tistic dire c to r

of the Philadelphia Fe s t i val of
World Cinema. Holly Ke n-

nedy Pa s s a n t i n o was named
of coun sel to Whiteman

Osterman & Hanna, where
she joined the firm’s corp o-

rate practice  gro u p .

Class of 1985
D r. Adena K. Berkow i t z

g a ve birth to her fourth child,
A l exa n d ra Nicole .

Class of 1986
Mary James Courtenay,
CEO of Mary’s Games, LLC,

based in Seattle, re leased a
new board game called

“ D i s o rder in the Court.”
Merritt McKe o n , a native of

Laguna Beach, CA, was the
f e a t u red speaker at the

L e i s u re World Democra t i c
Club an d ran as the Demo-

c ratic candida te for the 70 t h
Assembly District. R i c h a rd

Re i c e is vice president of
human re s o u rc e s, labor, and

employment law a t Citize n ’s
Communication in Sta m fo rd ,

CT. Peter Allen We i n m a n n
married Amelida Ortiz on

September 3 in Buffa lo. He is
in p rivate pra c t i c e, concen-

t rating on eminent domain
an d tax assessment challenges

for commerc ial pro p e r t i e s.

Class of 1987
Y i s roel Schulman, exe c u t i ve

d i re c tor of the New Yo r k
Legal Assistance Gro u p

( N Y L AG), was given the
At torney Genera l ’s Awa rd fo r

his work on behalf of the

e lder ly an d indigen t. He has
wo r ked at NY LAG for 10 years

and wa tched it grow into a 30-
lawyer org a n i zation with  a  $5

million bu dget. D avid Singer,
vice  president of Robison Oil

in Moun t Kisco, was elected
to the board of dire c to rs of th e

Boys & Girls Club of No r t h e r n
We s tc h e s t e r. He resides in

B e d fo rd Hills with his wife
and three children. J o s e p h

M. Va n n is a  member in the
c o r p o ra te re o rg a n i za tion and

c r e d i to rs’ rights practice of
G ra tch J acobs & Brozman, P. C .

Class of 1988
L aw rence A. Cunningham,

a professor at Card o zo and
d i re c tor of the Samuel and

Ronnie Heyman Center on
C o r p o ra te Gove r n a n c e,

a u t h o red a new book, How to
Think like Benjamin Gra h a m

and Invest like Wa r ren Buffett
( M c G raw-Hill). L aw re n c e

Ro s e n was named genera l
counsel for  the American

Society for the Pre vention of
Cru elty to Animals, Inc.

Class of 1989
B a r b a ra Brach er Olson a n d

her husband, Theodore, wh o
re p resented George W. Bush

in th e US Supreme Cou rt du r-
ing the election, we re re c e n t -

ly fea tured in the “Public
L i ves” column in The Ne w

York Times, December 9. The
article  reads in part, “As the

p o wer couples of Wa s h i n g to n
come an d go, the Olsons may

h a ve  pro ven  themselves in a
class by themselves in  the last

eight years, becoming the

C l a s s A c t i o n s
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Alan  Futerfas  ’87 may be the first  Card o z o

graduate to  argue and  w in a case in  the

US Sup reme Court , A rtuz v. Benne tt. A f t e r

p reparing  fo r an  o ral  argument that  he

described as “ all-encompassing and

exhaust ive,” he p resente d the case fo r h is

cl ien t , Tony Be nnett , whose app lication  fo r

habeas co rpus relief wa s d ismissed  by the

d istrict  court  on the g rounds that  the

app lication was untime ly. Fu terf a s ’s fi rm successfully had

that  decision reversed by the  US Cou rt o f Appe als fo r the

Second  Circu it , wh ich  the n remanded  it  back to the d istrict

c o u rt . The Queens County District  Attorn e y ’s o ffice  peti-

t ioned  fo r c e rt i o r a r i , wh ich  w as g ranted .

The que stion  p resente d  to  the Sup reme Court  on

October 10, 2000, was whether a n app licat ion  fo r sta te

post-convict ion  relief, wh ich  con tain s claims tha t  are p ro c e-

du rally barred , is “properly file d” within  the mean ing  o f

section 2244 (d)(2) of Tit le 28 U.S.C., such that the t ime dur-

ing  wh ich such  state  post-convict ion  relief is pe nd ing  to lls

the one-year l imitations period  with in  wh ich  a  state inmate

must  o rdina rily file h is federa l habeas corpus pe t it ion. On

Nove mber 7, the  unan imous decision , au tho red  by Ju stice

Anton in  Sca lia, ag reed  with  Fu terf a s ’s in terp retation  o f the

statu te and aff i rmed  the decision  o f the Se cond Circ u i t .



most celebrated an d acutely

dedicated pa ir of con serva-
t i ves who, with great convic-

tion, h ave  opposed and har-
ried Clinton Democra ts in the

main capital aren as: the
c o u r t s, the Congre s s, and the

media.” D avid B. Cohen a n d
his wife, Gila, announce the

birth of th eir fir st child, Sara h
M o rgan. Barry G. Marg o l i s

announces the  formation of

M a rgolis Bergson L.L.P., in

NYC. Lisa M. Pe ra za j o i n e d
Hodgson  Russ Andre ws

Woods & Goodyear in  Boca
Ra ton, FL, as a  senior associ-

ate in the firm’s im migra t i o n
p ractice gro u p .

Class of 1990

H owa rd Berg l a s and h is wife,
Judy, an nounce the birth of

twins Eitan Baruch and

Arie lla Za h a va. Jan Louise
U l m a n is coun sel to the plan-

ning board of the  Town  of
G re e n b u rgh, NY.

Class of 1991

Merrill Cohen was feature d
in a recent issue of New Yo r k

L a w y e r. She fou nded her own
p ractice in 1994 after  special-

izing in immigration law with

s e ve ral firms. She has handled
asylum petitions for clien ts

f rom Africa, China, Egypt,
R wanda, and Albania, some

p ro bono. Ka ren Fisze r
S t e r n , a sen ior attorney fo r

the Social Security Ad m i n i-
s t ration , Office of Genera l

Counsel in Manhattan, wa s
married to Jeff Stern  this

s u m m e r.

$500,000–$5,000,000

Jacob Burns Foundation
Dr. Stephen H. Floersheimer
Thomas H. Lee & Ann

G.Tenenbaum

$100,000–$499,999

Steven & Carol M. Antler
Shimmie & Alissa Horn
William K. Langfan
Overbrook Foundation
Stephen & Wendy Siegel

$10,000–$99,999

Hugh J. Andersen Foundation
Anonymous (2)
Ronnie & Samuel J. Heyman
Nathan Kacew ’98
Kukin Foundation
L. Family Foundation
Carol & Earle I. Mack
Phyllis & W illiam Mack
Sondra & David Mack
Tami & Fredric Mack
Open Society Institute
Lawrence & Selma Ruben
Rose C. Stern
Irving Stern Foundation
Sy Syms Foundation

Stephen A. ’90 & Debra Weiss ’90 
M & B W eiss Family Foundation
Norman & Rosita Winston

Foundation Inc.

$5,000–$9,999

Aeroflex Incorporated
Broadcast Music Inc. Charitable

Gift Fund
Dr. Melvin & Carol Ann Feiler
The Hammer man & Frisch

Foundation
The J. Paul Getty Trust
Griffon Corporation
Gilbert & Shelley Harrison
James Heller
Fr ed Hone
Joel & Hilda Karp
Samuel H. Kress Foundation
Mollie Parnes Livingston

Foundation
Jeffrey & Sivia Loria
Podell Rothman Banfield &

Schecter
Reed Foundation Inc
Barry K. & Sher yl Schwartz
Romie & Blanche Shapiro
Joseph F. Stein Foundation Inc.
Wildes, Weinberg, Gr unblatt &

Wildes, P.C.
Siggi B. Wilzig

$2,500–$4,999

Anonymous
Aviva Appleman
Joseph Appleman
Karen Appleman
Shari Appleman
Tammy Appleman
Steve Field ’00
Michael Pope ’00
Andy Warhol Foundation For The

V isual Arts Inc.

$1,000–$2,499

Alex Altman
Altman Foundation
T iffany Rosenhaus Berger
Andrew Berkowitz ’00
Blau Kramer W actlar & Lieberman
Gary J. Brody ’90
Patrick G. Cadiz ’00
Jennifer Cannata ’00
Covington & Burling
Simon & Annie Davis Foundation
V incent J. Donnelly
Sanfor d Paul Dumain ’81
Mark W. Floersheimer ’93
Elsa Greenber g
Jack Byron Hartog ’02
David Herman ’93
Rober t D. & Virginia Joffe
Ben Kaplan

Robin H. Kaplan ’96
Meyer Z. Last ’82
Loubess Foundation
Lela P. Love
Fo-Ching Lu ’00
Vsevolod (Steve) Maksin ’00
Marcraft Clothes Inc.
Marjorie Miller ’84
Erin Naftali ’00
Linda F. Post ’95
Beatrice Potter
Marnie H. Pulver ’00
Joanna Raby ’00
Franklin A. Rumore
Kurt M. Sanger ’98
David Schierholz ’00
Beatrice & Samuel A. Seaver

Foundation
Jacqueline B. Stuart ’90
James H. Sullivan ’00
Adrienne Toscano
David E. Tweten
Nancy Wolf ’89
Mark Stuart Yager man ’79
Maki Yoshida ’00

$500–$999

Jeffrey Blumenfeld
David R. Buchanan ’93
Michael L. Bunder ’93
Karen A. Coffey
Leslie J. Cowne ’80
Sandra J. Feuerstein ’79
Monroe H. Freedman
John L. Hanks
Michael Herz
Herbert Kronish
Adam S. Lurie ’00
Valerie Mahoney ’00
Peter J. McHugh ’01
New York State Bar Association
Deborah J. Palfrey
Rabbi & Mrs. David M. Posner
PricewaterhouseCoopers
Leon Silverman
Andrew L. Sole ’99
Edward & Regina Solomon
Marianne Spinelli ’90
Janis Warren ’79

$100–$499

Howard Abrahams ’94
Wendy Adler ’88
Lynn C. Amari ’98
Keith H. Archer ’82
Ruth H. Axelrod ’90

Jerry Louis Barta ’82
Eunice Becker ’79
Renato Beghe
Roberta Benjamin ’83
Sheila Berg
Lori-Ann Bernath ’79
Adam Bernick ’98
Kenneth K. Bezozo ’80
Jeffrey F. Bier ’97
Bluefield-Princeton United Jewish

Charities
Charles & Dolores Bradley III
Michael David Braff ’82
Julie Marcus Brail ’94
Marc Brick ’82
Holly S. Brown-Weissman ’83
Jean-Marc Br un ’91
Orland Campell, Jr.
Mirry Hwang Capio ’93
Muriel Caplan ’79
Carla Wise Chanin
Catherine Marie Cohen Topp ’00
Tracey Simone Cosby ’00
Susan Stein Danoff ’87
Doreen Davidowitz ’81
Susan K. Day
Walda M. Decr eus ’93
Tanis B. Deitch ’93
Leslie Sarah Deutsch ’88
Harold Eisenstein ’86
Louis Epstein ’83
Abbey Feiler ’99
James Fink
Michael K. Fistel ’89
Alan S. Fox ’83
Lisa D. Foy ’93
Myra L. Freed ’80
Seth Freeman
Steven M. Friedland ’99
Barbara L. Friedman ’95
Robert F. Frier ’80
Katherine H. Fritts ’92
Alan Futerfas ’87
Gary J. Galperin ’80
Lawrence I. & Adina Garbuz ’95
Thomas R. Garland
Stephanie Y. Gayden ’93
Julie K. Gershman ’95
Lisa Post Gershon ’91
Hal I. Gilenson ’91
Robert Fr ed Giusti ’80
Wendi Gail Glassman ’80
Paula Knoll Gold ’83
Andrea L. Greene Goldman ’90
Barry Goldstein
Lila Goldstein
Toby Golick

G I V I N G J U LY 1, 1999 – JUNE 30, 2000

This w as a notab le ye ar in  Card o z o ’s giving  h isto ry thanks to  the emergence o f a much

w ider range o f support . Especially sign ifica n t  was a $5 million gift  from Dr. Stephen  

H. Floersheimer, paren t  of a 1993 alumnus, to estab lish  a  ce nte r fo r const itutiona l

d e m o c r a c y. Th is is the single large st  g ift  from an  ind ividual in  the Schoo l’s h istory.

Ano ther milestone was ach ieved  with  Card o z o ’s first  class-giving  campaign .

Vseve lod (Steve) Maksin  a nd Micha el Pope orga nized the  d rive, w h ich  raised  more

than  $25,000 from the Class o f 2000.

We are g rate fu l for the incre ased  suppo rt  from board  membe rs, alumn i, pare n t s ,

friends, studen ts, and  foundations, bring ing Card o z o ’s 1999–2000 ph ila nthrop ic to tal

to  a ne w high  o f ju st  under $8 million .

E v e ry eff o rt  has been made to en su re the accu racy of this list . If you r name has been misprin t-

ed o r omit ted, please accept  our apol og ies, and notify Debbie Niederh o ff e r, directo r o f devel-

opment, at  212-790-0288, so that our re c o rds may be co rre c t e d .



Class of 1992
Rachel Wa r re n , a member of
C a rd o zo ’s Board of Dire c to rs,

was made a par tner at
Davidoff & Malito L.L.P.

Class of 1994
Felicia S. Hoeniger wa s
named Tax Legal Dire c tor of

the Lega l Division by the
Commissioner of Re ve n u e

Services in Connecticut. To m

H roncich, Jr. , c o - founder of
Gay Democrats of Suffo l k

County, was the only
D e m o c ratic candidate  to qu al-

ify to run for New Yo r k ’s 7th
District Assembly ra c e.

Class of 1995

Felicia Sta c ey Gord o n j o i n e d
the New York County

L a w y e rs Association, and

c h a i rs the Fo reign and Inter-
national Law Committee  law

student internship pro g ra m .
Catherine Laro c c a h a s

joined Seltzer Caplan
McMahon  Vitek in their busi-

ness insolvency and cre d i to r ’s
rights group in San  Diego, CA .

Y. David Ta l l e r w rote  an arti-
c l e, “Proof of Re c u r r i n g

Conditions Can  Satisfy Prima

Facie Re q u i rement For No t i c e

in S lip-and-Fall Litiga tion,”
which was published in the

September 2000 New Yo r k
S tate Bar Association Journal.

Class of 1996

Joshua G. Gers t i n wa s
appointed by the Florida Bar

to serve  on its Con su mer
P rotection Law Committee. In

Alan Gotthelf ’01
Kenneth W. Graham
Wayne M. Gr eenwald ’79
Jonathan R. Gr oss ’97
Eric J. Gruber ’87
Malvina Halberstam
Elissa Kahn Halperin ’82
Joelle L. Halperin ’83
Elaine M. Harrison ’92
Rober t Hart ’99
David L. Heath ’99
Nancy Heller ’84
Ross Neil Herman ’87
Mitchel Iban Herstic ’81
Ronald S. Heymann ’79
Miriam S. Higgins ’95
Henriette D. Hoffman ’79
Paul Indig ’90
Arthur & Judith Jankolovits
Sarah Jane Jelin ’79
Muriel B. Kaplan ’80
Deborah Katz ’86
Sharon D. Katz-Pearlman ’84
Jeffrey L. Kinzler ’84
Kirkland & Ellis Foundation
Arnold P. Kling ’83
H. Albert Korn
David Korzenik ’79
Judith B. Kunreuther ’91
Nathan G. Lamm ’00
Ellen & Jonathan Langemann
Lillian Joan Laserson ’83
Judith Lebson ’90
Stephan Robert  Leone ’88
Ilyse Levine & David Weinstein
Jeffrey I. D. Lewis ’86
Lisa Z. Lisser ’91
Sheri F. London ’93
Harvey Lubitz
Marilyn Luneberg
Frederick A. Mar golin
Stacey A. Mar ques ’00
Kenneth Matthews ’79
Stephen B. Meister ’79
Gary S. Miller ’88
Mary Millman ’81
Peter Misener
Seth A. Moskowitz ’97
Shoshana Myerson ’89
Charles B. Neustein
Nik Nikci ’01
Bebe E. Novich ’90
Barbara S. Odwak ’80
Mark M. Oh ’98
Jason Okun ’00
Paltrowitz Family Foundation
Rober t Parker ’00

Penny E. Paul ’89
Martha P. Pierce
Harlan J. Protass ’95
Craig S. Provorny ’86
Vered Rabia ’98
Jacob Raby
Lorraine A. Raggio ’93
Peter Reinharz ’80
Leah Richter ’93
Mark David Rolnik ’79
Joshua Ronen
Michelle Leslie Roth ’94
Harriet Rothfeld ’79
Jamie Rothman ’00
Lucille A. Roussin ’96
Arleen Rubin ’80
Adam J. Safer ’94
Debra Samuelson ’90
Glenn Scott Schattner ’79
David Alan Schrader ’88
Schreiber Family Foundation
Susan B. Schwab ’00
Charles J. Schwartz
Martin E. Segal
Neel Shah ’00
Jason K. Shames ’99
Dana Ellen Shanler ’87
Leon Shenker ’00
Jonathan Lee Sherman ’89
Warren Eliot Shimoff ’82
Scott Douglas Silverman ’83
Jeffrey S. Sinko ’92
Jonathan E. Sirota ’85
Skadden Arps Slate Meagher &

Flom
Steven P. Skulnik ’83
Steven Smedresman ’79
Joshua S. Sohn ’97
Sosnow & Freed
Neil Geoffrey Sparber ’83
William W. Specht
Renato C. Stabile ’97
Suzanne A. Staubach
Maxine Stein ’94
Sheldon D. Stern
Jonathan D. Strum ’84
Stephen Sultan
Susan Taigman ’99
Michael J. Taubenblat ’88
The Jewish Welfare Fund Of

Danville, VA
Carol E. Thurer ’92
Daniel F. Tritter ’82
Douglas C. Turnbull ’94
Karel Lee Turner ’87
Stephen Alan Verp ’87
Jason M. Vogel ’99

Mor ton Wachspr ess
Beth A. Wahl ’84
Joan G. Waks ’85
Lisa Fishbone Wallack ’93
David L. W allen ’85
Kate Wallen ’85
Rachel L. Warren ’92
Neal J. Weinr eb
Paul H. Weinstein ’80
Audry Weintrob ’84
Howar d H. Weller ’90
Pami G. Wexelman ’96
Susan Whitehead ’82
Jeffrey P. Wiegand ’82
Karen Gantz Zahler ’81
Ella Zarky
Laurie Zeligson ’84
Edward Alan Zelinsky
Jay H. Ziffer ’83
Peter B. Zlotnick ’90

UNDER $100

Adrienne B. Alexander ’86
Elyse M. Allen
Car ol Ash ’94
Miriam A. Bacon ’96
Bank Leumi Trust Co. of NY
Janet B. Barsky ’85
Mathew T. Bergman ’99
Michael B. Berman ’84
Nancy E. Ber man ’91
Tzvi Bernstein ’84
Felicia Bieber ’85
Phillip L. Billet ’80
Elana Billig ’96
Sharon Blau ’80
Stephen H. Block ’92
Nancy L. Bloomgarden ’80
Nelson John Bogart ’87
Shoshana T imima Bookson ’82
Etzion Brand ’79
Ira L. Brandriss ’97
Sheryl L. Bregman ’91
Andrew Brodnick ’85
Rafael I. Castellanos ’86
David Gary Cher na ’83
Fred H. Cohen
Bruce David Cohen ’81
Arlana S. Cohen ’81
Charles De LaFuente ’81
Ilene S. Deutsch ’96
David B. Diamond ’99
Howar d Fred Dubs ’79
Jacqueline G. Eckhouse ’96
Kerry Marshal Elgarten ’83
Charis Emley

Franklin Englander ’93
Lawrence Falk ’90
Sharyn F. Feinbloom ’98
Steven Feldman ’85
Andrew L. Feldman ’86
Susan Feldman-Gordon ’79
Richard M. Fierberg ’98
Aviva Finkelstein ’84
Robin A. Fleischner ’80
Jessica Friedman ’96
Patricia E. Frome ’84
David M. Gellman ’94
Tiiu E. Gennert ’00
Charles Gershbaum ’90
David J. Glauber man ’86
Andrew M. Gold ’86
Bruce Gold ’80
Linda Gold ’81
Lisa S. Goldberg ’85
Seth Z. Goldberg ’94
Marcia J. Goldstein ’89
Ellen F. Gottlieb ’85
William Greeenblatt ’82
David I. Greenbaum ’98
Sami B. Groff ’97
Susan Gr ossman ’81
Benjamin R. Gruberg ’97
Ruth M. Gursky ’80
Mitchell Floyd Guss ’79
Debra E. Guston ’88
Jeffrey S. Gutman ’93
Paule Harris ’86
Rebecca M. Heller ’97
Sandra R. Holtz ’85
James D. Horwitz ’84
Jill B. Inbar ’96
Morris J. Kaplan ’85
Ilene Kass ’79
Michael David Katz ’94
Benjamin Yehuda Kaufman ’88
Andrew C. Kirwin ’92
Robert Knapp
Neil J. Koren ’96
Jeffrey M. Kramer ’87
Daniel S. Kriegsman ’95
Roberta Kronheim ’85
La Crosse Jewish Welfar e Fund
Asher I. Labendz ’92
Karen Landman
Lisa B. Landsman ’84
Samanth J. Leventhal ’96
Michelle S. Levitz ’94
Victoria Li ’94
Edner P. Louis
Barbara J. Mandel ’84
Michael Maur o ’99
Jed D. Melnick ’99

Metr opolitan Life Foundation
Kenneth Michaels ’93
Esther Elkin Mildner ’83
Rober t Misthal
Valery Molot ’85
Steven Monn ’82
Mara B. Moradof f ’88
Peter M. Nadler ’82
Linda Krasropolsky Newman ’86
Julie P. Passman ’90
Ellen Radin ’82
Jules S. Reich ’79
Republic National Bank Of NY
Aubrey E. Riccardi ’99
James C. Richmond
Philip Michael Roberts ’80
Marc R. Rosen ’98
Tova Rosenberg ’02
Karen C. Rothman ’91
Jeffrey Rubin ’89
Allen F. & Ruth Schechter
Ronald B. Schlossberg
Jennifer A. Schneider ’98
Eugene Schneur ’98
Barbara Seider
Gary P. Shaffer ’79
Menashe Yaakov Shapiro ’00
Stephanie Thea Shatkin ’79
Edward Daniel Siegel ’79
R. Ellen Sigal ’91
David F. Silver ’83
Sher ry L. Silver ’91
Barbara R. Silverstone ’91
Donald R. Simpson ’90
Sisterhood Adath Israel
Lisa C. Spring ’80
Jodi Lynn Bayr d Steiner ’96
Teresa M. Stoeth ’80
Mary Isabelle Swartz ’88
Steven R. Tarasuk
Arthur M. Tasker ’92
Diane M. Venezia ’95
Angela M. Waithe
Michael I. Weiss ’92
Michele Weissman ’90
Judith Wildman ’81
Douglas R. Wolf ’91
Brian D. Yomtov ’99
Amy J. Zeidman ’90
Harry Zelcer ’83
Ephraim Z. Zinkin ’96
Andrew S. Zucker ’99



addition, he was appoin ted by

the Palm Beach County Bar
Association to serve on its

Community Association  Law
C o m m i t t e e. Jo n Henes s ta r t-

ed a softwa re company,
B l a ze Ve n t u re s, tha t helps law

firms and their clien ts man-
age documen ts and commun i-

ca te instan tly on a sin gle
s e c u re Web-based platfo r m .

Shimmie Horn opened up a
new re s ta u rant, Tr i o m p h e, in

his Iroquois Hotel on 44th
S t reet in Manhattan. R i c h a rd

H o row i t z was interviewed by
I n ve s to r ’s Business Daily a b o u t

his work consulting on indus-
trial espionage and other cor-

p o rate  security cases. J e f f
M a r x has wr itten  and sold

o ver 4,000 copies of h is re c e n t
book, How to Win a High

School Election. E p h ra i n
Z i n k i n announces the birth

of a dau ghter, Tamar Sara h .

Class of 1997
Jacqueline Klosek is an

associate  in the corpora t e
department of Goodwin,

P rocter & H oar, L.L.P. L u c a
Pa l o m b o was recently mar-

ried and has fo l l o wed a fo u r -
g e n e ration family tradition by

open ing a new bakery in 
Co-op City.

Class of 1998
Yael Ork a by Aspir
an nounces the birth of a son,

Gabrie l Noah. Dary l G. Berg
is now dire c tor  of business

d e velopmen t, New Media, fo r
EMI Re c o rded Music. Ad a m

S. Bernick, an associate  with
E i zen  F ineburg & McCarth y,

L . L . P.,  in Philade lph ia,
a u t h o red an article in Pe n n-

s y l vania CPA Journal, e n t i t l e d
“ I t ’s Ne ver  too Early to Save

for College.” T h e o d o re E.
Fro u m is an  associa te in  the

business and finance grou p of

M i l l e r,  Canfield, Paddock, and

S to n e, P. L . C . , in their Ann
A r b o r, MI, office.

Class of 1999
Peter J. Bilfield has join ed
Littman Krooks Roth & Ball

P.C. Lisa Daws o n has join ed
Ko e n i t s b e rg & Rubin , L.L.P. ,

in NYC. S t even J. German
p ractices a t Te r r i s, Pravlik and

Millian, L.L.P., in  Wa s h i n g to n ,
DC, and was par t of an eigh t-

a t torney team that litigated
Harris v. Flor ida Elections

C a n vassing Commission, f ro m
the Florida state court all the

way to th e US Supreme Cou rt.
He re p resen ted a group of

Florida vo t e rs in the ove rs e a s
absentee  ballot e lection  con-

test cases. Ran Z. Schijano-
v i c h is a deten tion atto r n e y

with the Cath olic Legal
I m m i g rant Ne t work an d has

wo r ked since February at the
E l i zabe th, NJ, Deten tion

C e n t e r. Daniel E. Schoen-
b e rg is an associate in the

c o r p o rate and bankruptcy ta x-
ation  practice of Gra tc h

Jacobs & Brozman, P.C. M a r y
Kate Wo o d s joined the Los

An geles firm of White
O’Connor Curry Gatti &

Ava n zado, which specialize s
in media  and enterta i n m e n t

litigation. A n d rew S. Zu c ke r
is an  associa te in  the litigation

department of No r r i s,
McLaughlin , & Marc u s, P. A .

Class of 2000
G rego ry M. Dell is an  assis-
tant state  attorney in Bro wa rd

County, FL. Jill Fa r b m a n i s
an associate in the  gove r n-

m e n tal affa i rs group of Rike r,
Danzig, Schere r, Hyland &

Pe r retti in Morristown , NJ.
E rez Gilad is an associate an d

member of the financia l
restructur ing department at

the NYC office of Cadwa l a d e r,

W i c ke rsham & Taft.  D avid D.

K i m joined the intellectual
p roperty departmen t of

No r r i s, McLaughlin & Marc u s,
P.A., in their NYC office.

S h a ron Steiglitz joined the
c o r p o ra te merg e rs and acqui-

sition s department of
C a d wa l a d e r, Wicke rsham &

Ta f t ’s NYC office.

LL.M .  ALUM NI

Class of 1999
Ro b e r ta Kra u s is an  associ-

ate  a t the Manhattan  law firm
Robin Blecker  & Daley, where

she practices tra d e m a r k ,
copyright, and Internet law.

E f rat  Levis a legal counselor
in the Fin ance and In ter-

national Activity Department
of Bank Hapoalim B.M., the

l a rgest ban k in Israe l. She
published “The In denture

Trustee: Does It Really Pro t e c t
B o n d h o l d e rs?” in the U .

Miami Bus. L. Re v. She and
her husband, Ze v, an ou nce

the bir th of their second son ,
Gil,  last J anuary.

Class of 2000
Julia Bo gudlova is at Lowe n-
feld & Associates in NYC,

w h e re she  works on interna-
tional copyright pro t e c t i o n

m a t t e rs. She  plans to ta ke th e
patent bar in April. I s a b e l

Fe i c h t n e r is employed at
C ra vath  Swaine  & Moore as a

fo reign associate in  the corpo-
rate departmen t. She plans to

re turn to Germany in Au g u s t
to pursue her  Re f e re n d i a t

( p ractical tra in ing). Ro b e r t
G re e n b e rg continues as a

p rofessor of business law at
Ye s h i va Unive rs i t y ’s Sy Syms

School of Busin ess. A n g e l a
K i r t l a n returned to her native

Au s t ralia, wh ere she works on
m e rg e rs and acquisitions and

p r i va t i zation matters in the

c o r p o ra te department at Corrs

C h a m b e rs Westgar th in
Sydney. Zh i (Leon) Li

re turned to China after gra d u-
ation to resume his law pra c-

t i c e. With seve ral Sh anghai
l a w y e rs he  will be starting a

new law firm, Sinotimes
Pa r t n e rs, which will serve

high-tech compan ies. Ru t h
M e tc a l f e - H ay works as a  con-

t ract administra tor in  the legal
department of Computer

Sc iences Corporation in NYC.

IN  M EM O RIA M

Judy Abra m s ’96 had been a

former associate at Fr i e d ,
Frank, Harr is, Shr iver &

Jacobson and at Card o zo wa s
a member of the Law Re v i e w.

Sh e is survived by her 15-
year-old son.

Rav i n d ra (Rav) Murthy ’ 9 6
was a member  of the L a w

Re v i e w an d clerked for the
H o n o rable Leon ard Bern iko w,

US m agistrate ju dge for th e
Southern Distr ict of Ne w

York, prior to prac ticing at
D e b e voise & Plimpto n .

Pam ela Va n d e r p u t t e n -
S i l ve r n a g l e ’90 was an atto r -

ney with the Sussex Cou nty
Public Defender’s Office in

the child gu ardian pro g r a m .
Sh e is survived by her hus-

band, Sean Mike, and her son,
Sean  Michael, J r. 

Ian A. Sp etgang ’82 was a
member of Temple Judea of

Bu cks Cou nty, where he
taught religious school. He is

s u r v i ved by h is wife, Judith  A.
G e r b e r, and two ch ildre n ,

S a rah and David Spetgang.

Laurie  Beth To b i n ’82 wa s

an  a ttorn ey in Wo o d b r i d g e,
NJ, and a member of the  Ne w

J e rsey State Bar. She was 45
y e a rs old.
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M a rc L.  Muka sey

Dan iel M. Felber

J o rge San to s

Cathy Po tler

P HOTOS:  SUS AN LERNER



ookies at big law firms may be pulling down
s i x - f i g u re salaries in posh  surro u n d i n g s, but
many graduates o f Card o zo opt instead fo r
the grittier, less re m u n e ra t i ve career of the
criminal lawyer. They  are holding demand-

ing jobs where they are convinced they
can “make a real differe n c e. ”

H u n d reds of graduates work as pro s e c u to rs and de-
fense attorneys in a system comm itted both to individ-
ual rights and to  the safety of society. Ethical pro s e c u to rs
s t r i ve to “do justice.” Think Law and Ord e r. Zealous de-
fense attorneys work to protect their clients against  the
o verwhelming power of the sta t e. Think The Pra c t i c e .

P ro s e c u to rs and  defense attorneys sometimes dispar-
age each other, but they have a lot in common, not least
a bedrock idealism. They also frequent ly  share a zest fo r
c o u r t room competition, the thrill of going toe to toe with
an adve rsary. And they ta ke intense satisfaction from a
calling that permits them to  share the dram a of people’s
l i ve s.

The “right result” in th is system is supposed to
e m e rge from lawyerly battles of wit s and fa c t s, but the
p e r formance of the attorneys does not always approx i -
mate this high  ideal. Card o zo is com mit ted to the en-
c o u ragement o f high-quality criminal advocacy. With its
ex t e n s i ve clinical pro g ram, the School seeks to inculcate
both the ded ication and the practical skills that students
will need to surv ive in the high- sta ke s, high-pre s s u re
world of criminal law.

For exa m p l e, students in the Criminal Law Clinic re p-
resent clients in Manhattan Criminal Court. Those in the
appeals clinic writ e briefs for incarc e rated inmates.
O t h e rs sign up for internships at local and federal pro s e-
c u to rs’ offices. An intense trial advocacy pro g ram give s
students an opportunity to learn from real atto r n e y s.
Trial team competitions allow students to ex p e r i m e n t
with their techniques.

Following are examples of how some alumni are
using their skills and how they  re g a rd their vo c a t i o n .

MA RC  L. MUKA SEY ’93 guesses that only  one percent of
law school graduates ever get to try a case in court. But

the self-proclaimed “a d renalin  junkie” has tried  seve n
c a s e s, six resulting in guilty  ve rd i c t s, during his thre e
and a half years as an assistant  US attorney in the
Southern District in New Yo r k .

In Card o zo ’s Criminal Law Clinic, the future pro s e c u-
to r frequently  disagreed with pro f e s s o rs with a criminal
defense bent, but “Barry [Scheck]  and  Ellen [ Ya ro s h e fs k y ]
i n t roduced me to how much fun it was standing in a
c o u r t room arguing for your side.” They also “taught me
a lot” about how to make those arg u-
ments—sharing skills from the advo-
cates’ tool kit such as how to  tell a
s to ry effectively, use body  language,
and cro s s - examine witnesses.

“ C a rd o zo turns out lawyers re a d y
to  go into the courtoom,” Muka s e y
s a y s.

While growing up , Mukasey, 33, also had  a mento r
close to home. His fa t h e r, Hon. Michael B. Muka s e y ,
s e r ved in the US At to r n e y ’s Office with Ru d o l p h
Giuliani, for whom  Marc campaigned in 1989. Michael
M u kasey  became a US district judge in 1988 and wa s
named the chief judge of the Southern District this year.
His son turns aside questions about fo llowing in his
fa t h e r ’s fo o t s t e p s. “I’m not smart enough,” he joke s.

B e fo re joining the US At to r n e y ’s Office, Marc
M u kasey  was a staff attorney  for the Securities and
E xchange Comm ission and served as a law clerk for I.
Leo Glasser, a d istrict judge in New Yo r k ’s Eastern
District. As an assistant US attorney, he start ed  in the
G e n e ral Crimes Unit befo re moving to Na rc o t i c s, where,
among other cases, he prosecuted a ring that  wa s
allegedly dispatching sleek black limousines to delive r
cocaine to professional offices and exc l u s i ve apartments.

M u kasey, who now prosecutes violent  gangs, says he
has “the best job in the country.” Surrounded by dedi-
cated and intelligent lawyers and agents, he loves the
work so much that he says he would do it fo r fre e.

“ W h e re else can you argue for the right cause eve r y
single time?” Mukasey says.

But he insists that his job is to “do justice” rather than
to  pile up convictions. Justice Sutherland, in a 1935 US
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S u p reme Court decision, said that  a US attorney “may
s t r i ke hard blows” but not “foul ones.” Mukasey says that
“it is a beautiful thing to live by that credo.” He gets gre a t
s a t i s faction from getting “bad guys”  off the stre e t s, but  he
says he also is happy when he can exo n e rate a suspect.

The courtroom is a competitive arena, and Muka s e y
enjoys the competition. Howe ve r, he adds, “I wo u l d n ’ t
get into the arena unless I was confident  the defendant
was guilty  beyond a reasonable doubt, and I had the evi-
dence to pro ve it.”

At torneys like G A R Y G.  BECKER ‘83 are often asked how
they can defend gu ilty people. To  Becke r, the question
isn’t re l e vant. To him , the job of the defense attorney  is
to ensure that the defendant is treated fairly in an are n a
w h e re the odds are sta c ked against him  or her. “I sta n d
up for principles,” he says.

B e c ke r, 46, learned how to structure a legal arg u m e n t
in Card o zo ’s Criminal Law Clinic. He also discove re d
that  “I identified more with the individual than with the
s ta t e.” Today, he works with Gerald Lefcourt, a p ro m i-
nent Manhattan defense attorney. A self-described “true
b e l i e ve r,” he says he could never be a pro s e c u to r.

“I’m not someone who gets up in the morning and
assigns blame,” he says. “Pro s e c u to rs get to assign
b l a m e.”  Pro s e c u to rs may get satisfaction from getting
“bad guys” off the street, but Becker says that their defi-
nition of “bad guys” includes “e verybody from people
who blow up the Wo r l d
Trade Center to those
who smoke marijuana
in the privacy of their
own homes. ”

B e c ker believes that
the line between “c r i m-
inals and people like
you and me is ex-
t remely blurry,” a posi-
tion he illus trates by
recounting an ove r-
h e a rd conve rsation in
which a pre s u m a b l y
law-abiding woman to l d
a com panion that  she
had re g i s t e red  her car in Texa s, where the rates are lowe r
than in New York. That’s a crime, Becker says.

But ting heads with  pro s e c u to rs who refuse to give an
inch can be frustrating, but Becker enjoys the courtro o m
b a t t l e. He has deployed  h is advo c a t e ’s skills for a wide
variety of clients, including a “human fly” who climbed
the World Trade Center, a small-time bookmaker arre s t-
ed under a big-time money- laundering statute that could
h a ve brought him a 20-year prison sentence, and a

woman whose settlement from a form er husband the
g o vernment sought to seize because the money alleged-
ly  had been earned through a crime. The quest ion in
such cases frequently  is  no t one of out-and-out guilt
or innocence but whether the draconian penalties
sought by  p ro s e c u to rs re p resent “an appropriate use of
the system.”

In one particularly “righteous cause,” Becker re p re-
sented a former lawyer who had served a six-year prison
sentence for dealing drugs. Becker persuaded a sta t e
court to re s to re the man’s right to  p ractice law by telling
a “story of re d e m p t i o n . ”

“It was one of those cases where I felt like I made a
d i f f e re n c e,” he says.

B e c ker says that the financial re wa rds of his calling
a re not great. A first-year associate on Wall Street fre-
quently earns as much as a ve t e ran defense atto r n e y .
But Re n a to C. Stabile ’97 was glad  to get a job at the
L e fcourt offices. The office get s great cases, and “you
really  get to work with people in a personal way ,” says
S ta b i l e, 29.

S tabile was a biology major in college and expected to
study  enviro n m e n tal law when he entered Card o zo. But
he soon became fascinated with criminal law. He had
s e ve ral internships in the field and became a member of
the school’s trial team. “You learned  how to try a case, ”
he says. “You felt  free to  experiment because nobody’s
liberty was at  sta ke. ”

LAU RIE MACLEOD l i ve s
on a farm in northwe s t-
ern Massachusetts, t wo
h o u rs from Boston. But
this beautiful rural are a
has its share o f crim inal
v i o l e n c e. “You’d neve r
imagine what  goes on
at night,” says Ms.
MacLeod ’84, who runs
a five - a t torney  s ta t e
p ro s e c u to r ’s o ffice in
Franklin County.

MacLeod, 45, gre w
up in Delawa re and

went  to college in Massachusetts. After graduation and
b e fo re enrolling in law school, she ran a re s ta u rant and
music hall in No r t h a m p ton. She met her husband, Mark
H. Bluve r, at one of h is performances as a pro f e s s i o n a l
clown, his business at the time. Bluver also went to law
school at Card o zo, graduating a year after his wife. He
works at a law firm in Springfield. “I don’t know whether
i t ’s a step up or a step down” from  his previous care e r,
his wife joke s.
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MacLeod  participated in Card o zo ’s Criminal Law Clin-
ic but handled civil cases for seve ral years after she gra d-
uated. A clerkship with a New York  State Supreme Court
justice in Brooklyn re a wa kened her interest in criminal
l a w. When she and her husband returned to Massachu-
s e t t s, she signed up with a pro s e c u to r ’s office. She has
wo r ked there for eight years, spending much of her time
handling cases of domestic violence.

The job does not pay
big-city  wages—the cur-
rent starting salary for a
Franklin County p ro s e-
c u tor is $35,000—but
MacLeod love s the
work. She likes being
i n vo l ved in “the dra m a
of peop le’s lives” and
enjoys  the feeling o f
“doing good.” She tre a t s
e very case very serious-
ly and won’t go fo r wa rd
unless there is suffi-
cient guilt to support a
conviction. “That’s an
h o n o rable position to be in,”  she says. Howe ve r, she is
occasionally frustrated by skeptical judges and juries.
P roving guilt  beyond a reasonable doubt is “a very, ve r y
high hurd l e. ”

Many pro s e c u to rs eventually become defense atto r-
n e y s, but MacLeod says she would have a hard time
defending people like the ones she has pro s e c u t e d .

She recalls one case in which a husband viciously
beat his wife while their young child ren (8, 5, and 2)
l o o ked on. He hit her with a beer bott le and banged her
head  on the dashboard of their car befo re throwing her
and the k ids from the ve h i c l e . “She couldn’t fo rg i ve her-
self because the kids saw it all happen,” MacLeod  says.

On the day  of his scheduled trial, the husband bolted
f rom the courtroom. By the t ime he was appre h e n d e d ,
the victim had moved  to Florida, one witness had died,
and another could not be found. Still, MacLeod secure d
a conviction. “ I couldn’t even t ell the victim how it
tu rned out,” the pro s e c u tor says. “But I felt like I did right
for her. ”

Defense attorney JOR GE SAN TOS ’ 8 9
says pro s e c u to rs have a tough job and
he won’t criticize them. But he does-
n’t think he could do the job, either.
He sometimes imagines himself in
the role of a pro s e c u tor listening to a
defense attorney argue for low or no
bail. “I can see myself saying to the

j u d g e, ‘you know, he’s right,’” he says.
S a n to s, the son of Cuban immigrants who grew up  in

Q u e e n s, became interest ed in the law when he wa n-
d e red into the courthouse during the Howa rd Beach bias
m u rder trial. After a few years with Legal Aid, he sta r t-
ed a solo pra c t i c e, sharing space with a few other atto r-
n e y s. He does cases in Manhattan and Brooklyn in add i-
tion to Queens. Most of his clients are Hispanic. They

range from  serious drug
d e a l e rs to businessmen
h a rassed by the city’s
quality-of-life campaign;
he recent ly  journeyed
to Wa s h i n g ton to partic-
ipate in a federal death
penalty case.

S a n to s ’s own pare n t s
had a sm all clothing
business in their home
and we re  sometimes
b o t h e red  by police, he
s a y s. That s ealed  his
intention  to become a
lawyer and  “to go up

against the system.”  Santo s, 38, says he st ill is passionate
about people’s right s, but he has become m ore re a l i s t i c.
His clients certainly have a pragm atic attitude. “They
want to know how they can get off,” he says.

Facing powerfu l pro s e c u to rs and judges, “you have to
m a ke concessions to get what you want,”  Santos adds.

MARCY CHELMO W ’97 showed up wearing sensible
pumps for her first arraignment shift as a pro s e c u tor in
M a n h a t tan night court . Befo re too long, howe ve r, pain
was shooting up her legs. By the end of the eve n i n g ,
after eight hours on her feet , “I was d raped over the podi-
um,”  she says.

Working as an assistant district attorney in New Yo r k
County has been a re velation for Chelmow. She discov-
e red that the job can be very tiring and that it is hard to
s top people from ly ing. Occasional discomfort notwith-
s tanding, Chelmow loves her job. She has finished  her
initial th ree-year commitment  but doesn’t have any
plans to ta ke another job. Anyth ing else would be to o
dull, she says.

C h e l m o w, 43, wo r ked in the data processing depart-
ment of an insurance company befo re going to  law
school. At Card o zo, she had an internship with the
United States At to r n e y ’s Office and participat ed in the
S c h o o l ’s mediation  clinic.

E ven as a young pro s e c u to r, Chelmow has a lot of
p o wer and responsibility. She sometimes feels bad when
her actions give somebody a felony re c o rd. “But then I
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s tart thinking, Wait a minut e—I’m not the one who sold
the d rugs.”  All in all, she believes that “doing justice is a
better goal than the defense attorneys’ goal of ‘getting
my guy off.’ ”

At first, D AN IEL M.  FELBER ’83 wa s n ’ t
s u re he wanted to go to law school.
He worried that its fo r m a l i s t i c, fa c t -
d r i ven reasoning “tends to inhibit the
c re a t i ve pro c e s s.” But there are com-
p e n s a t i o n s. For one thing, Fe l b e r
found, “Goliath  can be slain in a court
of law.” And Card o zo helped t each

him how to bring down the giants.
One of the “Goliaths”  slain  by Felber and his partner

Robert Balsam was the Chicago-based legal behem oth
B a ker & McKe n z i e. After seve ral very lean years, during
which Felber and  Balsam devoted most o f their re-
s o u rces to the case, they convinced the state Division of
Human Rights that the firm  had fired Geoffrey F. Bowe rs
’82, a we l l - re g a rded  legal associate, because he had AIDS.
B o we rs died in 1987, shortly after testifying at adminis-
t ra t i ve hearings, but the state agency awa rded  his esta t e
c o m p e n s a tory damages of $500,000. The law firm eve n-
tually dropped its appeal after negotiating a confidential
settlement with the Bowe rs family . A confidential settle-
ment was also reached in the Bowe rs fa m i l y ’s suit
against the cre a to rs o f P h i l a d e l p h i a , a hit movie sta r r i n g
Tom Hanks that resembled Bowe rs ’s real-life sto r y .

Felber honed h is advocacy skills under the tutelage of
Barry Scheck at Card o zo ’s Criminal Law Clinic; he con-
tinued to work with the Clinic for seve ral years fo l l o w i n g
his graduation. Today, he is the litigation specialist  in the
four-lawyer “bout ique” firm  of Balsam, Felber &
Goldfeld. His cases range from criminal to contract law,
and he has started dabbling in personal injury law, which
employs the same basic trial concepts as crim inal law.
The only difference is that the winner in a criminal trial
gets a not-guilty ve rd ict, whereas the winner in a per-
sonal-inju ry case gets a lot  of money.

Most of his clients still are “Davids”  like Geoffre y
B o we rs; Felber frequently ta kes on megafirms  that
h a ve virtually unlimited re s o u rc e s. His own re s o u rc e s
a r e not unlimited , so he has to be pragm atic in the wa y
he approaches cases. That only  makes “the victory all
the swe e t e r.” Howe ve r, after 18 years of courtroom  bat-
t l e s, Felber says that confro n tation no longer holds  the
a l l u re it once did, so he has become more int erested in
mediation. What ever the method, he says that  it is an
honor and a privilege to defend people whose rights  are
t h re a t e n e d .

The biggest Goliath of them all is the US Department
of Justice. The government  was Fe l b e r ’s adve rsary when

he was assigned to re p resent one of the confederates of
Sheik Abdul Rahm an, who was charged with conspiring
to  blow up public buildings. Fe l b e r, who had to leave the
case when h is client decided to cooperate with the pro s-
ecution, says that “allegations we re horrific,” but he
n e ver really  believed in the conspiracy. Still, he fo u n d
the atmosphere of the trial, with its grim  pro s e c u to rs and
tight security , to be somewhat intim idating.

“I felt in many respects that I was trying this case in
some other count ry,” Felber says.

To  succeed, a defense lawyer like S TAC EY RIC HM AN ’ 91
must be ready to go to trial. But an atto r n e y ’s work fre-
quently is done far from the courtroom. Richman
wo r ked for a year to convince a pro s e c u tor to reduce a
misdemeanor charge against
a client to  a violation. A crim-
inal conviction would have
cost the man, a banke r, his
c a re e r.

“ T h a t ’s a great day ,” says
Richman. “That guy is ve r y
happy, and I am ve r y
h a p p y . ”

Richman, 34, also has re p-
resented  more glamoro u s
c l i e n t s. After gra d u a t i n g
f rom Card o zo, the daughter of Bronx attorney Murra y
Richman wanted to go to  a place “where nobody knew
me and I got treated like everybody else.” In Los
A n g e l e s, she wo r ked as an entertainment  lawyer, re p re-
senting, among others clients, Jon Voight and Iva n a
Tr u m p .

But she loves New York and always planned to com e
back and work with her fa t h e r. She recently was men-
tioned in a New York Po s t article about hot new atto r n e y s.
Ac c o rding to the Post, she and a colleague, St. John’s Law
School graduate Renee Hill (pictured above), have han-
dled  high-profile cases involving the rap and hiphop
artists Jay-Z, DMX, and  Shyne, the alleged gunm an in
the nightclub shooting that invo l ved Sean “Puffy ”
C o m b s. Her father was quoted as say ing that the two are
“the Dream Team of the Fu t u re. ”

S tacey Richman jokes that “e n t e r ta i n e rs are often
criminal and criminals are often entertaining.”  But she
says that  each and every case, whether or not it invo l ve s
a celebrity, is challenging because “you get so invo l ve d
with people’s live s.”  More o ve r, criminal law is one of the
few fields in which  you can still experience victory. “It’s
very powerful,” Richman says.

Richman works with  two other Card o zo graduates at
her fa t h e r ’s office.

A n d rew M. Horn ’92 gets 75 percent of his business
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f rom criminal law cases. A lawyer can make more
money writing contracts or shepherding merg e rs and
a c q u i s i t i o n s, but to Horn, “it seemed more appealing to
do something invo l ved with people’s liberty.”  Not to
mention the visceral excitement trial work pro d u c e s.

AD AM  M . JAFFE ’97, who was a debater at Syra c u s e
U n i ve rsity, likes that excitement; he has done 12 trials
since January 1998. “I’m not defending my clients,” he
s a y s. “I’m defending their right s.” Horn agrees that “gu ilt
really isn’t the issue at  all.” He says that we have a good
system because “it is tested every day.”

Richman does not appro ve of crime either, but she
says it is not her job  to judge her clients. She says m any
p ro s e c u to rs, with their ho lier-than-thou  attitudes, don’t
see defendants as individuals and frequently ove rc h a rg e
them. Once suspected criminals are in the corre c t i o n a l
system, “ they are t reated like an imals,” Richman adds.

For the solo practitioner trying to make a living, crim -
inal law invo l ves a lot of hustle. Richman, who  is fre-
quently  in court all day, often meets clients at night.
“ You must m eet clients when they are ava i l a b l e,” she
s a y s. J affe is frustrat ed  that some judges are openly crit-
ical of atto r n e y s. “They  don’t unders tand that we are try-
ing to build a business and  the way  we are treated  in
f ront of the client is very importa n t . ”

A good defense attorney m ust be well pre p a red and
p ro - a c t i ve. Winning is all in the deta i l s, Richman says.
In one recent  murder case, a witness insist ed he had
seen one of Richman’s client s fleeing the scene.
Fu r t h e r m o re, he said he had been only 15 feet  awa y .
She measured the area and  found that he could not have
been closer than  300 feet. “Juries want to do  a good  job, ”
she says. “They’re paying attention, so you ’d better be
pay ing attention.”

C ATH Y POTLER ’ 81 was touring an upstate prison in the
early 1980s when she encountered a closed and locke d
d o o r. “You don’t want to go in there, ”
her guide said.

The room  was being used to isolate
p r i s o n e rs with AIDS from othe r
inmates and prison staff members.
I n s i d e, Potler found emaciated men
who we re receiving little medical
t reatment; they had, in fact, been
abandoned by the criminal justice system . “Nobody wa s
really focusing on medical care in the way this popula-
tion needed,”  says Po t l e r, who helped to change that by
re s e a rching and writ ing one of the first studies of AIDS
in New York  State prisons.

Today, Po t l e r, 47, uses her legal training to addre s s
issues at the back end of the criminal justice system,
focusing on what happens after the other lawyers have

done their work. “We live in such a punitive society,” she
s a y s. “All we hear about is locking people up and thro w-
ing away  the key . Our public officials fo rget that people
a re coming out of prisons daily , often less pre p a red to
ta ke on the hardsh ips of life than befo re they we re
l o c ked up.”

Potler studied anthropology  and archaeology in co l-
l e g e. She then got a job monitoring police patrols in
Philadelphia and New York , where she saw “all sorts of
illegal activities.” That eye-opening experience con-
vinced her to attend law school. “I wanted  to know more
about criminal law and  the US Const itution,”  she says.
After graduat ing from Card o zo, she was hired by Na s s a u
County Legal Aid to  fight sex discrimination at the coun-
ty jail.

Although she participated in Card o zo ’s Criminal Law
Clinic and loved going into the courtroom, Potler turned
to  policy  because litigation seemed to ta ke so long. But
law school provided a jump start for her policy effo r t s.
M o re o ve r, she found that she could combine her legal
t raining with  her anthropology background to conduct
i n ve s t i g a t i o n s.

Potler wo r ked fo r the not-fo r - p rofit Corre c t i o n a l
Association of New York for eight years, focusing on
issues like the care of prisoners with AIDS, mental ill-
n e s s, and other conditions. She currently is the deputy
exe c u t i ve dire c tor o f the New York Board of Corre c t i o n ,
a non-mayoral cit y age ncy independent of the
Department of Corrections that writes legal sta n d a rd s
and monito rs condit ions at 15 city  jails currently hold ing
about 15,000 inm ates. One of Po t l e r ’s jobs is to  inve s t i-
gate all suicides and unusual deaths to identify pro b l e m s
that need to  be corre c t e d .

The small agency, which the Giuliani administra t i o n
unsuccessfully sought to abolish a few years ago, re c e n t-
ly determined that  inmates we re not receiving pro p e r
medical care under an HMO-type contract that gave the
health care provider a flat  fee for each  prisoner. Pro d d e d
by the Board, the cit y eventually tightened its ove rs i g h t .
It soon will shift to  a new jail health contract with a new
vendor using a fee- fo r-services approach. “Until the city
gets it right, it is difficult to walk away from this kind of
work,”  Potler says.

Potler likes her work, and she is hopeful that officials
e ventually will conduct a serious public debate about
a l t e r n a t i ves to i n c a rc e ration and the social c o n d i t i o n s —
such as povert y, substance abuse, and mental illness—
that produce crim e. For the mom ent, howe ve r, few peo-
ple are awa re of what goes on inside jails and prisons.
“When I bring people into jails, it really changes their
a t t i t u d e s,” she says. “People don’t unders tand what
d e p r i vation of liberty means until they walk  out and the
gates clang shut behind them .”                                        ■
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l e ven years ago, the French  deconstruction-
ist philosopher Jacques Derrida participated
in  a conference at Card o zo on “Decon-
struction and the Possibility of Just ice.” He
d e l i ve red an address on “The Fo rce of Law, ”
which  was later published in the C a rd o zo

Law Re v i e w . Since then, Derrida and Card o zo have main-
tained a relationship  that has brought him back to
C a rd o zo on an annual basis, a relationship that he has
described as “precious to  me.” In Octo b e r, Derrida re-
turned  to Card o zo once again, this time to lead a discus-
sion on the death  penalty. The event, which  filled the
l a rgest of the Law School’s lecture halls to capacity, wa s
s p o n s o red by the Jacob Burns Institute for Ad va n c e d
Legal Studies as part of the annual Law and Humanism
series sponsored with the New School Unive rs i t y .

Derrida described h is ongoing seminar on the death
penalty, of which this appearance was a continuation, as
focusing on seve ral thre a d s, includ ing the cruelty  of exe-
cution, the nature of sove reignty  in relation to capita l
punishment, the death penalty in the Western philo-
sophical tradition, and the world political trend to w a rd
the abolition of capital punishment. Derrida gra c i o u s l y
e n c o u raged the audience to participate in the discussion,
re i t e rating that he conceived of the event as a seminar
rather than a lecture.

The issue of cruelty was one of the first that Derrida
i n t roduced, noting that the US Constitution bans cruel
and unusual punishments. The wo rd cruel comes fro m
the Latin wo rd meaning blood, and Derrida argued  that
the wo rd carries connotations of making another suffer
for suffering’s sake, or even  taking pleasure in another’s
suffering. The audience for the most part did not  purs u e
this point, and this was a lost opportunity . The implica-

tions of Derrida’s observation run, fascinatingly, in two
d i f f e rent d ire c t i o n s. Punishment is customarily defined
as hard  treatment imposed because of a violation of legal
r u l e s. If so, then does this mean that execution as a pun-
ishm ent is never cruel, because it is not merely the
imposition of suffering for its own sake? Or does it mean
something entirely different? Capital punishment has
been justified on the ground that it is cathartic for the
v i c t i m ’s family. But is an execution for this reason re a l l y
anything more than the infliction of suffering for suffer-
i n g ’s sake? If so, then this reason cannot be a justification
for punishment. Punishment is the infliction o f pain fo r
good re a s o n s. It  may be that execution, being cruel, can
n e ver be a genuine punishment.

The issue of capital punishment in the Western philo-
sophical trad it ion re c e i ved greater attent ion. Derrida
began with the surprising but true observation that no
philosopher in the Western tradition argues against the
death penalty, while many of the most pro m i n e n t ,
n o tably Immanuel Kant, advance arguments in fa vor of
it. Prof. Scott Shap iro picked up  this point, suggest ing
that the reason is the difficu lty in dist inguish ing logical-
ly  between death  and other punishments. The stro n g e s t
a rguments against the death penalty  are emotional ones:
E xecutions are unpleasant; they create anxiety because
we can never be certain of guilt; and executions are like-
ly to be sought and supported by m any people we do not
respect. These are not the k ind of arguments that ph ilo-
s o p h e rs make. Derrida concurred, and expanded the
point to suggest that perhaps there is no pure philo-
sophical argument against  the death penalty. The ques-
tion can be re s o l ved only in political d iscours e, not philo-
sophical discours e. In that case, the abolition of the
death penalty in any given society is always a contingent
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thing. It might be brought back at any time, depending
on the state of political consensus.

Derrida also suggested the complexity of this political
p roblem at seve ral points. Prof. Peter Goodrich, who
m o d e rated  the conve rsat ion, observed that war is a man-
i f e s tation o f the death penalty, and that it may be impos-
sible to abolish the death penalty without first abolishing
wa r. Derrida agreed. He noted that there is a hypocrisy
in the abolition of cap ital punishment in that it occurs
with in and  is underta ken by a nation-sta t e, while the
n a t i o n - s tat e p re s e r ves itself by killing external enemies.
By doing so, it legitimates the idea o f killing enemies of
the public—which would seem to include the criminal.
In his opening re m a r k s, Derrida observed that it is
impossible to separate polit-
ical sove reignty from the
p o wer over life and death.
For this reason, the Uni-
ve rsal Declarat ion of Hu-
man Rights  stat es exc e p-
tions to its ban on capita l
punishment . In order to
m a i n tain  an essential aspect
of its sove reignty, the sta t e
must re s e r ve the right to
impose the  penalty o f
death, at least in exc e p t i o n-
al cases.

Pe rhaps for these re a-
s o n s, Derrida not ed, the
p ro g ress that has been
a c h i e ved  in the abolition of
c a p i tal punishment aro u n d
the world has come about as

a resu lt of relations between sove re i g n s. The Euro p e a n
Community demands the abolit ion of capital punish-
ment as a condition of mem bership, a condition that
played a role in Fra n c e ’s abolition of the penalty and one
that might lead Tu r key, which seeks membership in the
Communit y, to do so as we l l .

Derrida described his own participation in the debate
in these terms. Given  that no knock-down philosophical
a rgument ex i s t s, the most one can do is to make small
contributions to building political consensus. Derrida
plans to continue to do this, in books, essays, and semi-
n a rs such as this one. It is likely, on the evidence of this
e vent, that his contribution eventually will not be a
small one at all.                                                                    ■

W I N T ER  2 0 0 1 2 3

De athPe n a l ty Ky ron Huigens
Pro fessor of Law



IT WAS AN ELECTION THAT HAD INTRIGUE, HELD INTEREST, AND CA P T U R E D

the imagination. Precedent-setting court cases we re being decided as pers o n a l i t i e s

s u r faced and became h ousehold names and the brunt of late-night television joke s.

New wo rds like “Vo tomatic” and “chad” became part of our everyday conve rs a t i o n s,

and the election process an d its photo-finish endin g seemed to grip the country. It

p rovided one of the most wonderful of civics and legal lessons. For the first time,

people became fascinated with the ins and outs of the electo ral process and the

l a ws that governed it. And who better  to explain what was happening and make the

p rocess unders tandable to us than a law pro f e s s o r ?

Because of the nature of the election and the daily—if not hourly—twists and

tu rns it took during the five weeks of counting and recounting vo t e s, legal con tests

and arg u m e n t s, appeals and more arg u m e n t s, the media sought advice and info r m a-

tion from legal pundits near ly 24 hours a day. Beginnin g late in No vember thro u g h

the Supreme Court’s final rulin g on December 12, Card o zo pro f e s s o rs we re quoted

and appeared on te levision every day from 6 a.m. right th rough the 11 p.m. news.

E ven seve ral days after Gore ’s concession, Prof. Monroe Price appeared on  a Sunday

morning show to discuss, “Can  George Bush  lead after this election process?” The

following articles and letters, which  we re edited for inclusion here, we re amon g

those that Card o zo pro f e s s o rs wrote during th is historical moment.

El e ct i o n2000



De ce m ber 7
A  FIN E  M O M E N T FO R F ED E RA LIS M

MA RC I A .  H A MILT O N

TH O MA S  H .  L EE  PRO FE SS O R O F PU BL IC L A W

T
he Supreme Court’s decision … is, at its heart , a
tribute to the political re s t raint of the just ices, and
to  their re m a r kable respect for the role of the sta t e s
in our federal system. Indeed , [the] decision wa s

perhaps the finest moment of federalism yet reached in
this country’s histo r y .

The justices stood at a crucial point in history, at the
a p ex o f their potential influence, with the ability to gra s p
the power to determine the outcome of the election if
they so chose. The media kept  billing the Court’s deci-
sion as though it we re the endgame; the po llsters ke p t
asking about it that way; and indeed, if the Court had
sim ply held  that the manual recounts we re invalid, an
endgam e it would have been (checkmate: Bush).

But the justices chose unanimously to ta ke another
path, and  to  follow their entrenched rule of deferring to
s tate supreme courts on the meaning of state law. Thus,
they asked the Florida court—in  a brief opinion and in
m o d e rate to n e s — to explain its decision to extend  the
deadline fo r certify ing the election, in the context of the
f e d e ral principles the Court laid out.

The opinion aimed to  ensure that the Flo rida
S u p reme Court  acted within its proper sphere, consis-
tent with constitutional federalism. At the same time, it
also exemplified the US Supreme Court ’s acting within
its p roper sphere, consistent with constitutional federa l-
ism. It  m ade clear that ove r reaching—on either the sta t e
or the federal leve l — w ould not, and should not, occur.

A p p e a red on Findla w.com and CNN.com

De ce m ber 10
D RIVE N  BY  P O LITICS

PETER L U S H IN G

PRO FE S SO R O F LA W

To the Edito r :
If the United States Supreme Court justices vote along
ideological lines based  on their view of federalism , it is
u n d e rs tandable and historically in accord  with how jus-
tices perform their wo r k .

But fo r the five pre vailing justices to be driven by pol-
itics to the extent  that they are willing to disavow the

EL E C T I O N  2 0 0 0
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De ce m ber 1
US Supreme Court hears argu ments on 

Bush appeal that says Florida Supreme Court

i m p roperly extended the No vember 14 

deadline for certification  of vo t e.

•   •   •

De ce m ber 4
The US Supreme Court ord e rs the Florida

S u p reme Court to clarify its ruling on 

the extended certification date.

•   •   •

De ce m ber 8
The Florida Supreme Court ord e rs 

an  immediate manual recount of all  ballots 

in the state where no vote for presiden t 

was machine-re c o rd e d .

•   •   •

De ce m ber 9
On Bu sh appeal, US Su preme Court 

halts the manual counting.

•   •    •

De ce m ber 10
L a w y e rs file briefs with the Supreme Court.

•   •    •

De ce m ber 11
US Supreme Court hears arg u m e n t s.

•   •    •

De ce m ber 12
S u p reme Court overturns the Florida 

S u p reme Court. Florida House votes to app oint

e l e c to rs for Mr. Bush.

•   •   •

De ce m ber 13
Vice President Gore concedes.



W I N T ER  2 0 0 1 1 7

s tates’ rights ideology  that their voting re c o rds reflect is
d i s a s t rous to both the court and the country.

The public can now justifiably  view the United Sta t e s
S u p reme Court, and especially its majority, as a political
c l u b h o u s e.

reprinted from The New York Times

De ce m ber 14
A  J U S T & W IS E A CTIO N :  

TW O  S IM P LE  PRIN CIPL ES  O F TH E 

S UP REM E CO URT RU LIN G

J O H N  O .  MC G I N N IS

PRO FE SS O R O F LA W

T
he Supreme Court’s decision Tuesday  [Dec. 12] will
be read as long as our nation survive s. In  the short
term, it is sure to be the subject of much abuse—
but in the long run we can hope that it will be

u n d e rs tood  for what it is:
a clearly reasoned judg-
ment rooted in funda-
m e n tal law that was also
an act of sta t e s m a n s h i p
of high ord e r.

Knowing that the y
would be atta c ke d as
political partisans by un-
doubted partisans, partic-
ularly in the press and
the legal academy, the
m ajority neve r t h e l e s s
fo l l o wed the law and pre-
vented a constitutional
c r i s i s. In a city  where
l e a d e rs o ften try to dodge
a c c o u n tability for major
d e c i s i o n s, the justices
acce pted re s p o n s i b i l i t y
in full recognition o f the
c o n s e q u e n c e s.

C o m m e n ta to rs have already confused the public by
suggest ing that the decision was com plex. In realit y, it
rested on two simple and lucid pro p o s i t i o n s :

F i rst: The recount ord e red  by the Florida Supre m e
Court v iolated  the Equal Prot ection Clause of the
Constitution because it lacked any assurance that t wo
physically identical ballots would be counted alike.

Second: No constitutional recount could be finished
by Dec. 12, the day the state court consistently read  as
the d rop-dead date by which Florida law had contem-
plated  resolving a presidential elect ion.…

Finally, desp ite Justice Bre y e r ’s claim that no ind i-
vidual rights we re invo l ved in this case, individual rights
we re at its heart—the right of each  voter to have h is or
her vote count equally. What is the court fo r, if not to
re s o l ve questions of individual rights claims when they
a re presented by a candidate who had himself been
hauled into court against his will?

The alt ernative of judicial abnegation would  not have
s e r ved the country well. If the count had gone fo r wa rd
with constitutional infirmities, it would have been sub-

ject to subsequent  chal-
lenge in the courts. Flori-
da legislato rs would have
named their own slate.

Instead of sta r t i n g
January with a Congre s s
ready to address national
p ro b l e m s, we would have
s tarted  with a constitu-
tional imbroglio cre a t e d
by a count that seven jus-
tices believed unconsti-
tutional. The  decision
y e s t e rday thus was not a
reckless int ervention by
the court but  a defensive
act prot ecting polit ical
s ta b i l i t y .

From Virg i l ’s Ae n e i d to
S h a ke s p e a re ’s Henry V,
many of the great wo r k s
of litera t u re have fo c u s e d

E L E C T I O N  2 0 0 0

EDITO R’S NOTE: Elec tion 2000 was not the first election that grippe d the public  or  whose outcome was disputed. The election of 1876

i n vo l ved an Electo ra l College contro ve rsy tha t politica l c artoonist Thomas Nast illustra ted in the pages of  H a r p e r ’s We e k l y . The images

used here are from the Ru t h e r fo rd B. Hayes ve rsus Samuel J. Tilden  election and reflect some of the para llels with our  most re c e n t

e lection including Florida  playing a  centra l role  in the contro ve rsy, disputed election  re t u r n s, and different winners of the Electo ra l

College and the popular  vo t e. When the election could not be ca lled a  month after  it took place, Mr. Nast placed himself at the center

of his own car toon, preparing his pencil for  the work ahead. The car toons are published here courtesy of HarpWeek LLC, and a ll of

those tha t we re published in H a r p e r ’s Weekly dur ing the election of  1876 can be see on the World Wide Web at HarpWe e k . c o m .



on the burdens that leaders must assume. Good leaders
must cast aside many personal considera t i o n s , particu-
larly the desire for un ive rsal affection, because para d ox-
ically that affection is often won at the expense of the
p u b l i c ’s we l l - b e i n g .

When the part isan bitterness of this season has long
been fo rgotten, th is decision may well be re m e m b e re d
as a just and  wise action by leaders themselves wo r t h y
of celebra t i o n .

reprinted from the New York  Po s t

De ce m ber 15
TH E U S  ELE CTIO N S,  S TA TE BY S TA T E

E D W A RD  A .  ZEL IN S K Y

PRO FE SS O R O F L A W

A
t the moment, it indeed appears that Gove r n o r
Bush will have a ra zor-thin v ictory in the electo ra l
c o l l e g e, while Vice President Gore carried the
popular vo t e. Howe ve r, the implications of th is

d i s c repancy are more problematic than…[some]  suggest.
On one level, the popular vot e is an undeniable

mathemat ical fact , derived by adding together the vo t e s
each presidential candidate re c e i ves in each of the sta t e
c o n t e s t s. Howe ve r, on another level, the United Sta t e s
does not have any national popular vote since it actual-
ly has 51 separate elections, each conducted under its
own rules. It is not clear whether the combined re s u l t s
of these separate state elections produce the same out-
come as would  a tru ly national cont est  held under one
set of uniform pro c e d u re s.

C o n s i d e r, for exa m p l e, the case of Oregon, which con-
duct ed its entire election by mail ballot. The vote wa s
n a r rowly  divided between Governor Bush and Vice Pre s-
ident Gore, and  had one of the highest participation ra t e s
in the United Sta t e s. Suppose that Texa s, a Bush st ro n g-
hold , had used the Oregon system. Would  the Texas vo t e r
participation rat e have increased under the Ore g o n
r u l e s ? …

We don’t know… and can, at best , speculat e. But  with-
out those answe rs, it is questionable whether we can add

together the Texas and  Oregon to tals and call them  a uni-
fied “popular vo t e. ”

Or consider the differences in state laws concerning
absentee ballots. Some states effectively encourage such
ballots; others do not, relegating the absentee ballot to its
t raditional role of permit ting those unable to be physi-
cally present at the polls to vo t e. Again, without a un i-
form  national sta n d a rd  for voting pro c e d u re s, it is possi-
ble that the popular vot e plu rality actually reflects one
candidate doing disproportionat ely better in the sta t e s
with m ore liberal absentee voting ru les.

When … elections are as close as was this pre s i d e n t i a l
contest, comparing vote to tals under different state elec-
to ral p ro c e s s e s, if not quite comparing apples and
o ra n g e s, is at least comparing oranges and ta n g e r i n e s.

Ac c o rd ingly, we should not invest great normative
weight in the concept of the popular vo t e, as it does not
re p resent a national to tal determined under unifo r m
r u l e s.

Reprinted from The Jerusalem Po s t

De ce m ber 15
VO TIN G  RIG H TS,  RU LE S,  A N D  

EQ U A L P RO TE CTIO N

MO N RO E  E.  P RICE

JO SEPH  A N D  S AD I E D AN CIG ER  P RO FE S SO R O F LA W

F
or most people read ing the bombshell Supre m e
Court case of Bush v. Gore, what was ex t ra o rd i n a r y
was its defining significance in ending the 2000
p residential election. My reaction was more per-

sonal, alm ost nosta l g i c. It was about a little-re m e m b e re d
decision and it s lessons concerning continuity , judicial
t radition, and the taming and absorption of radical new
d o c t r i n e.

The almost  fo rgotten case was C a r r i n g ton v. Ra s h , d e-
cided by the Court in 1965, and it  invo l ved an unusual
voting rights ru le from  Texa s. 

The Texas constitut ion had p rohibited  “any member
of the Armed Fo rces of the Unit ed States”  who moves h is
home to Texas during the course of his m ilitary dut y

1 8 C A R D O Z O L I F E
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“The decision ye s te rd ay thus was not a re c kless inte rve ntion by the co u rt

but a defe n s i ve act pro te cting po l i t i cal stability.” — M C G I N N I S



W I N T E R 2 0 0 1 1 9

f rom ever voting in any election in that state “so long as
he or she is a mem ber of the Armed Fo rc e s.” The pro v i-
sion  and its implem enting regulations we re designed to
p rotect Texans from being swam ped by military pers o n-
nel at a base, particularly a base near a th inly populated
to w n .

The challenge to the
Texas rule came to the
S u p reme Court when I
was  a law clerk to
Justice Potter Stewa r t ,
and aft er argument and
the conference of the
j u s t i c e s, the case wa s
assigned to  h im to write
for an almost unani-
mous Court.

Justice Stewart, in a
brief and chara c t e r i s t i-
cally elegant op inion,
held  the statute uncon-
stitutional. The gro u n d
he used  was similar to
the one employed by
s e ven of the Court ’s
justices in the historic
Florida c a s e. It was the
Equal Protection Clause.
It  all seemed so simple.

But , as a law clerk
re s e a rching the ques-
t i o n s, I had been
a m a zed  to d i s c o ver that
the Equal Pro t e c t i o n
Clause had never been
i n vo ked by the Su-
p reme Court—or hard-
ly any  other court—in a
similar circ u m s ta n c e, namely to hold unconstitutional
s tate voting eligibility p ro v i s i o n s. And I wasn’t the only
one to make this discove r y .

The august, fo r m i d a b l e, learned Justice John Harlan
fo rcefully  d issented. The fact that he was alone in dis-
sent never detracted from his authorita t i ve, thundering
judicial vo i c e. “Anyone not familiar with the pro v i s i o n s

of the Fourteenth Amendment, the history of that
Amendment, and the decisions of the Court in this con-
st itutional area, would gather from to d a y ’s opinion that
it is an established constitutional tenet that state laws
g o verning the qualifications of vo t e rs are subject  to the

l i m i tat ions of the Equal
P rotection Clause. Ye t
any dispassionate sur-
vey  of the  past  will
re veal that the pre s e n t
decision is the first to so
h o l d . ”

As Justice Harlan
put it, commenting on
the striking down of the
Texas vo ting re s t r i c-
tions: “While I cannot
ex p ress  su rprise ove r
to d a y ’s decis ion after
the re a p p o r t i o n m e n t
c a s e s, which though
bound to follow I con-
tinue to  believe are
constitutionally inde-
f e n s i b l e, I can and do
respectfu lly, but ear-
nestly , re c o rd m y pro-
test against this further
extension of federa l
judicial power into the
political affa i rs of the
S ta t e s. ”

No w, the descen-
dants of Justice Harlan,
in Bush v. Gore, h a ve
enunciated as unpro b-
lematic what he consid-
e red to  be here s y .

The justices of the per curiam decision in Bush v. Gore
tried to hem in the radical implications of the constitu-
tional doctrine they we re announcing. In a sentence that
will be the subject of hundreds if not thousands of cases
and legislative inquiries, the Court said, famously, that  it
was not deciding “whether local entities, in the exe rc i s e
of their ex p e r t i s e, may develop d ifferent systems fo r
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“The Un i ted St ates does not have any national popular vo te

— Z E L I N S K Ys i n ce it actually has 51 separate elect i o n s, each co n d u cted under its own ru l e s.”



implementing elections.” Instead, much more narro w l y ,
it was “presented with  a situation where a state court
with  the power to assure uniformity has ord e red a
s tatewide recount  with minimal pro c e d u ral safeguard s. ”

But  there is a re l e vant lesson in C a r r i n g ton v. Ra s h a n d
the reapportionment cases befo re it. Great and ra d i c a l
d o c t r i n e, broad unders tandings of justice, cannot be eas-
ily  cabined. Whether the Court stumbled, reached, o r
consciously entered the world of m eticulous measuring
of actual voting pra c t i c e s, the outer reaches of its deci-
sion-making can hardly be measure d .

The little case of C a r r i n g ton v. Ra s h , then, has been
fo rgot ten. But it is a d istant ancestor of Bush  v. Gore.
C a r r i n g ton newly empowe red a few thousand soldiers at
bases in Texa s. Bush v. Gore will change vot ing pra c t i c e s
t h roughout the land.

De ce m ber 18
W H EN  “IN TE RP RETATI O N ” 

BE CO M E S “CH A N G E ”

RI CH A R D  H .  W EIS BERG

WA LT ER FL O E RS H EI M E R PRO FESS O R O F  C O N ST IT UT I O N A L  L A W

A
n interesting outgrowth of our ongoing political
p rocess this year is a debate about the way wo rd s
work . The predominating view still seems to be
that the meaning of language is objective and can

be grasped through  an automatic response by listeners
or re a d e rs. So, for exa m p l e, the Flo rida Supreme Court
needed only to read  the State Legislature ’s sta t u tory lan-
g u a g e. From there to explaining what the legislato rs
meant invo l ved , in many people’s minds, a process no
m o re com plex than, s ay, a vot ing machine’s read ing of
a ballot.

This “majority”  view of the step  from  utterance to
u n d e rs tanding was articulated by  Joseph  P. Klock, Jr. ,
the secre tary o f sta t e ’s attorney befo re Florida’s high
court . “But Justice Lewis,” he argued, “there ’s just so
much baggage the wo rd ‘interpre tation’ can carry on its
back befo re it becomes more of a change than it is an
i n t e r p re tation .” Capitalizing on the US Supreme Court’s
own skept icism about the way Florida’s justices we re
explaining the vot ing p ro c e d u res o f that sta t e, Mr.

Klock seemed to  be stat ing the obv ious.
A lawyer, especially, should know better. Many t imes

in our history , the meaning of important wo rds has shift-
ed  dramatically , and lawyers and judges are usually the
responsible parties. About a century ago, for exa m p l e,
the phrase “equal protection” was interpreted to mean
s e p a rate but equal. Did the Klocks of that era ever con-
template the 180º shift in meaning that finally  occurre d
in B rown v. Board of Education?

When the Supreme Court decided  that the Equal Pro-
tection Clause could  not permit so-called “separate but
equal” fa c i l i t i e s, was it interpret ing the clause or was it
changing it? When the current conserva t i ve- leaning jus-
tices read the 10th and 11th Amendments to enhance
S tates’ rights against  individuals attempting to sue under
f e d e ral law, are they carry ing too much linguist ic bag-
gage or are they merely doing their job of interpre t i n g ?
And what  about their own election-closure interpre ta-
tion of the Equal Protection Clause itself; was this ex t ra-
o rdinary stre tch re g a rding the local sta n d a rds for vo t e -
counting “interpre tation” or “c h a n g e ” ?

Judges have the sober task of interpreting legislative
(and  sometimes constitutional) language. Those who
accuse them of changing that language really m e a n t h a t
they do not agree with  the interpre tation. We should not
let these advocates degrade the work of judges by m is-
s tating our comm on unders tanding of the way language
wo r k s. And so the United States Supreme Court finally
displayed its greatest  cynicism in Bush v. Gore not so
much by  playing politics as by deliberately distorting the
way  judges work with wo rd s .

De ce m ber 18
THE  S UP REM E CO U RT IN  REA L TIM E

MICH A EL  H ERZ

PRO FE S SO R O F L AW

T
he  pos t-election legal proceed ings had their
moments of humor. The oral argument in Bush v.
G o re may have produced the most guffa ws as
Joseph Klock struggled to correct ly identify the

Justices of the Supreme Court. But if one finds hum or
in the absurd, the comic highpoint came 34 hours later
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“ Now, the desce n d a nts of Ju s t i ce Ha rl a n , in Bush v.Go re,

h ave enunciated as unpro b l e m atic what he co n s i d e red to be here s y.” — P R I C E
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(34 hours! ) when the Court  released its decision and on-
air re p o r t e rs lud icrously  attempted to unders tand , syn-
t h e s i ze, and exp lain 65 pages of jud icial ex p o s i t i o n
i n s ta n taneously . It was not for some time that re p o r t e rs
had  the chance to read and digest the opinions and
report what the Court had  actually done.

In Bush v. Gore, u n-
fortunately, the Court
put itself in the role of
the TV re p o r t e rs who
we re fumbling in the
dark rather than those
who could read firs t
and report later, in the
clear light of day . The
Court attempted  the
judicial equivalent of
i n s ta n ta n e o u s n e s s, op-
e rating in real time.
The fiasco that re s u l t-
ed will not cause the
Court irre p a rable harm
( to use language with
which the nat ion be-
came familiar over that
we e kend), but it is a
reminder of the impor-
tance of the Court
keeping some dista n c e
f rom the disputes it
d e c i d e s.

The conve n t i o n a l
wisdom is that  the
C o u r t ’s decis ion-making is enhanced by such d is-
tance—not le ast, by a t e m p o ra l d i s ta n c e, a time lag
b e t ween the re l e vant event or legislative or judicial
decision and the Court’s review of it. Normally, a
S u p reme Court case invo l ves events that occurre d
y e a rs ago, and legal issues that have percolat ed thro u g h
the lower courts. Bush  v. Gore was just the opposite, a
mad dash . As a result, the Justices  we re shooting fro m
the hip on ex t remely difficult legal issues  that o ther
judges had not considered. More important, by  rush ing
i n to the thick o f things, the Court d id much to  further

the (we l l - founded) sense that  it  had become a pure l y
political acto r. Not only was it ruling on a political bat-
t l e, it was a contemporaneous participant. The usual
insulation and distance  had eva p o ra t e d .

In The Least Dangerous Bra n c h , the late Professor Alex-
ander Bickel wrote of the courts’ adva n tage over the po l-

itical branches in pur-
suing p rincip le ra t h e r
than policy:

[C]ourts have  cer-
tain capacit ies fo r
de aling with mat-
t e rs of principle that
l e g i s l a t u res and  ex-
e c u t i ves do not pos-
s e s s. Judges have,
or should have, the
l e i s u re, the tra i n i n g ,
and the insulation
to follow the ways of
the scholar in pur-
su ing the ends of
g o ve r n m e n t … .

Their insulation and
the m arvelous mys-
tery  of time give
courts the capacity
to appeal to men’s
bet ter nature s, to
call forth  their aspi-
ra t i o n s, which may

h a ve been fo rgot ten in the moment’s hue and cry.
This is what Justice Stone called the opportunity
for ‘the sober second thought.’

B i c ke l ’s account is both  appealing and valid. It is also
dismally  inapplicable to the Court that decided Bush  v.
G o re, which was part of the hue and cry. Who knows
what the election contro ve rsy will look like on sober sec-
ond  thought a year or two hence. This much is clear
n o w, howe ver: Bickel was right. The Court is well serve d
by proceeding in judicial rather than real time.             ■
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“The Co u rt at te m p ted the judicial equiva l e nt of instant a n e o u s n e s s,

o pe rating in real time.” — H E R Z
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Stein Joins Faculty;
Two Academics Vi s i t
for the Ye a r

P rof. Edwa rd Stein, who has
a three-year appointment
as associate p rofessor of
l a w, comes to Card o zo with
a distinguished backgro u n d
in academia. Befo re earning
his law degree from Ya l e
Law School, he studied phi-
losophy at Massachusett s
Institute of Technology and
Williams College, where he
earned a Ph.D. and B. A . ,
re s p e c t i vely, receiving 
academic honors from all
t h ree schools. Pro f e s s o r
Stein said that he love d
teaching and studying phi-
losophy, but in recent  years
he has seen his intere s t s
shift  to ethics and the law.
He noted , “The audience
for some of my philosophi-
cal work was rather small. 
I wanted to bring my intel-
lectual ability to bear on
issues that m ake a differ-
ence in people’s live s. ”

P rofessor Stein ta u g h t
Fam ily Law in the fall. He
said  he tries to give the
class a theoretical d isposi-
tion and an interd i s c i p l i-
nary character and asks his
students to think deeply
about such questions as:
“What is a family in the
eyes of the law? What are
p a rents’ duties? How do

these questions
apply to a civil
union betwe e n
people of the
same sex?” He
re m a r ked that
his students like
the theore t i c a l
a p p roach but
also  keep  “their
eyes on the bot-
tom  line.” He
noted many are
doing intern-
ships and bring
to the classroom their
hands-on ex p e r i e n c e s,
keeping theory in check
with real world  concerns.
In the spring term, he will
teach Sexual Orienta t i o n ,
Gender and  the Law, as we l l
as Evidence. He is a pro l i f i c
author and has written
d o zens of articles and thre e
books—the most recent is

The Mismeasure of Desire :
The Science, Theory and
Ethics of Sexual Orien ta t i o n
published by Oxfo rd Uni-
ve rsity  Press in 1999. He is
working on seve ral art icles
and has an idea perc o l a t i n g
for a book on family law. He
will begin a one-year clerk-
ship  with Judge Dolore s
S l o v i t e r, Third Circuit Court

of Appeals, after which
he will return to
C a rd o zo .

L i ke Professor Stein,
B a r ton Beebe purs u e d
other postgra d u a t e
studies befo re going to
Yale Unive rsity to
study law. He earned a
Ph.D. in English fro m
P r i n c e ton Unive rs i t y
and a B.A. from the

U n i ve rsity of Ch icago,
w h e re he won prizes for h is
essays in literary criticism.
At Ya l e, he was senior 
e d i tor of Yale Law Journal
and articles editor of Ya l e
Journal of Law & the
H u m a n i t i e s. He noted that
while he was studying 
l i t e ra t u re, h is intellectual
inquiry turned  to the study

B e e b e

S t e i n

P ro c a c c i a
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of law in  the context of cul-
t u re. Intellectual p ro p e r t y ,
which  is his field, was an
obvious choice, he said,
because of its concern with
c u l t u ral property and it s
e m b racing of high and low
c u l t u re.

Along with enjoying
New York, the intellectual
p roperty  capital of the
world, he is also happy at
C a rd o zo, where the IP 
faculty is open to differe n t
v i e ws and  where no part ic-
ular bias dominates. In
addition, he said, “The stu-
dents are h ighly  motiva t e d
to study IP, because they
see it all around them.”

P rofessor Beebe, who is
visiting Card o zo, has seve r-
al project s in the works and

is re s e a rch ing the con-
sumer as concept in tra d e-
mark law. He is especially
enthusiastic about his plans
to create with a colleague,
P rof. James Boyle of Duke
Law School, an intellectual
p roperty  textbook  to be
published on  a CD- RO M .
“The CD will put the
emphasis on problem sets
rather than on cases. There
will be a lot of hypothetical
q u e s t i o n s.” Significantly ,
P rofessor Beebe intends to
m a ke the CD available at
no cost. He said, “Our hope
is to release it under an
‘open source’ copyright
s c h e m e. Most of the info r-
mat ion in conve n t i o n a l
casebooks is public domain
a n y way. It may be an

experiment in seeing how
much m ore influential
ideas can be when they ’re
g i ven away for fre e. ”

P rof. Uriel Procaccia is
visiting Card o zo from The
H e b rew Unive rsity  of
Jerusalem, where he serve d

for a number of years as
dean of the Faculty of Law.
No stranger to Card o zo , he
f i rst met members of the
faculty in Israel during the
Summ er Institute, and then
was invited to teach a short
c o u rse here on the Econ-
omics of Property Law. Th is
term he taught Corpora t e
Law and Corpora t e
Ac c o u n t i n g .

P rofessor Procaccia, the
author of numerous books
and law review art icles, has
d e voted many years to the
task of cra f t i n g — f ro m
s c ra tch—a brand-new cor-
p o rate code for the State of
I s rael. It was finally adopt -
ed by the Knesset in 1999,
the largest legislative pro-
ject in the history of the
country in the area of pri-
vate and commercial law.
The theoretical fo u n d a t i o n s
of this project  we re laid
down in his book C o r p o ra t e
Law: Policy and Re fo r m ,
published in 1989. The orig-
inal draft b ill underwent an
ex t e n s i ve process of re v i e w
by committees of ex p e r t s,
g o vernment re g u l a to rs, and
finally the Knesset, where
it was heavily  lobbied by
opposing factions re p re s e n t-
ing industry, labor, pro f e s-

1 2 C A R D O Z O L I F E

Ed Zelinsky, who lives in Connecticut,

works at home, and commutes to New

York to teach, is taking on New Yo r k

State tax law. In a case before the New

York Sta te Division of Tax Appeals, an

administrative law judge ruled that

Zelinsky owes taxes on his income in

both Connecticut and New Yo r k .

Calling the doctrine “technologically

obsolete i n an era of telecommuting,”

P rofessor Zelinsky is appealing the 

decision and will fight on the basis that

under the Due P rocess and Commerc e

clauses of the Constitution, there should

be apportionment based on where  the

taxpayer works. Ze linsky and his wife a re

requesting a tax refund from New York. New York has a “source theory” of 

taxation, basing its claim to tax Zelinsky’s income on the  fact tha t it came from a

New York employer. Connecticut bases its income taxation on where the income 

is earned, and gives a  credit for income tax paid for work in another state.

The  case , for which Ze linsky is appearing pro se, has earned a  tre m e n d o u s

amount of press attention, especially in the legal trade publications in New Yo r k

and Connecticut.

B r i c k m a nVe r k u i l
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sional associations, and re g-
u l a tory agencies. “The final
p roduct,” observes Pro f e s-
sor Procaccia, “differs in
some important re s p e c t s
f rom  the original pro p o s a l ,
but happily maintains its
spirit and main re g u l a to r y
philosophy.” He adds, “This
lengthy experience was cer-
tainly a re vealing lesson to
me in the reality of the
political pro c e s s, and in
what really makes legisla-
to rs and other intere s t e d
parties tick.”

P rofessor Procaccia, a
g raduate of The Hebre w
U n i ve rsity and the Unive r-
sity of Pe n n s y l vania, has
ex t e n s i ve experience in
re p resenting hundreds of
publicly traded corpora t i o n s,
all m ajor Israeli banks, the
g o vernment of Israel, the
Jewish Agency, and org a-
n i zed labor. He also  led a
s u s tained struggle of the
Kibbutz movement against
the banking industry in the
l a rgest civil dispute in
I s ra e l ’s legal histo r y .

His current re s e a rch to p-
ics include corporate law,
u n i form legislation, law and
e c o n o m i c s, and law and
c u l t u re.

PR OFE SS IO NAL  HO NO RS  

Toni Fine becam e a fo u n d-
ing member and a m ember
of the board of trustees of
the Global Justice Fo u n d a-
tion, org a n i zed to deve l o p
and provide for the educa-
tion and training of public-
minded  business lawyers
and to encourage economic
d e velopm ent, international
human rights, and democ-
ratic accountability. In
No ve m b e r, she was a visit-

ing professor at the Unive r-
sity of Palermo and the
U n i ve rsity of Udine, both in
I taly. Closer to home, she
s p o ke on “The Globaliza t i o n
of Legal Education” at the
International Law and
Trade Group of the Harva rd
Club of NY. Her article
“Dialogues Between Coord i-
nate Branches and Sto r i e s
of their Failings” was pub-
lished by the NYU Review of
Law and Social Change.

On January 25, the Ne w
York Stat e Association of
Criminal Defense Lawyers
h o n o red Barry Scheck a n d
Peter Ne u f e l d with  their
Hon. Thurgood Mars h a l l
Awa rd for Outsta n d i n g
P ra c t i t i o n e r. In No ve m b e r,
P rofessor Scheck  made a
p re s e n tation at the Judicial
C o l l e g e, New Jers e y ’s annu-
al m andatory training con-
f e rence for all state judges.
He urged  greater use of
D NA evidence to pre ve n t
w rongful convictions.

Pete r Tillers was named
e d i tor of the new journal
L a w, Probability and Risk, to
be published quarterly by
O x fo rd Unive rsity Pre s s.
The first issue is scheduled

for January 2002. He wa s
also  named senior re s e a rc h
associate at Yale Law
School for 2001– 02. This
fall, he spoke on the “A rc h i-
t e c t u re of Reasoning about
Factual Issues in Legal
P roceedings”  at the Pe t e r
Wall Institute for Ad va n c e d
Studies in Va n c o u ve r.

Paul Ve r ku i l is serving as
chair of the ABA adv isory
b o a rd on judicial indepen-
d e n c e.

BO OKS  PA PE RS  PA N E L S

Rabbi J. David Bleich
s p o ke on “The Clergy Privi-
lege and Conscientious
Objection” at the Collo-
quium on Law and Re l i g i o n ,

Faculty of Law, Unive rs i t y
C o l l e g e, London, and on
“ C o n s t r u c t i ve Agency in
E xecution of Religious Di-
vo rce” at the 11th Biennial
C o n f e rence of the Jewish
Law Association, held in
the Ne t h e r l a n d s. His article
“The Whiskey Bro u h a h a ”
was published in Tra d i t i o n.

Lester Brickman was a
panelist this fall on
“ C u r rent  Ethical Issues in
Class Actions” at the ABA
National Institut e. At Ethics
2000, held  in New Orleans
last  sum mer, he testified at
the ABA Commission on
E valuation of the Rules of
P rofessional Conduct, just
after having been a panelist
at a conference on Exc e s-
s i ve Legal Fe e s, held by  the
Hudson Institute, US
Chamber of Commerc e,
and the Fe d e ralist Society.

Malvina Halbers ta m m o d-
e rated “Designation of Fo r-
eign Te r rorist Org a n i za t i o n s :
The Impact on Fo re i g n
Policy , International Law
and Constitutional Law, ”
held at the New York Coun-
ty Lawyers Association.
The panel was coorg a n i ze d
by Felicia Gordon ’95.

H u i g e n sH a l b e r s t a m

J a c o b s o n L o v e



Ky ron Hui gens s p o ke to
the faculty of the Unive rs i t y
of Minnesota Law School
and the Law Librarians of
New England on the
restructuring of the penalty
phase of death penalty tri-
als according to princip les
d rawn from the theory of
punishment. His article
“ Rethinking the Pe n a l t y
Phase” was published by the
A r i zona Sta te Law Journal.

Weimar: A Jurisprudence of
C r i s i s, edited by A r t h u r
J a c o b s o n and Be r n h a rd
S c h l i n k , was published by
U n i ve rsity of Califo r n i a
P re s s.

Lela Love participated in a
panel on “To War o r ADR?
Choosing the Right Path in
Matrimonial Disputes” held
this fall at the Association
of the Bar of the City of NY
and at a workshop on
“ Training Mediato rs for the
21st Century” held at the
Society of Professionals in
Dispute Resolution Inter-
national Confere n c e.

M o n roe Price, who is
spending a year at the Insti-
tute fo r Ad vanced Study  in
P r i n c e ton, NJ, gave two
talks there this fall: “The
Newness of New Te c h n o l o-
gy” and “To wa rd a Fo re i g n
Policy  o f Media Structure s. ”
He also spoke on “Global
Tra n s form ations in Public
Service Television”  at a con-
f e rence at New York  Uni-
ve rsity . His book Te l e v i s i o n ,
The Public Sphere and
National Identity, p u b l i s h e d
in Hungarian in 1998, wa s
published in Russian th is
year by Moscow Sta t e
U n i ve rsity Pre s s. His

P ro g ramme in Compara t i ve
Media Law and Po licy wa s
named UNESCO Chair in
Communications Policy in
the United Kingdom.

E d wa rd Ste in’s book T h e
M i s m e a s u re of Desire: The
S c i e n c e, Theory, and Ethics
of Sexual Orienta t i o n was the
subject of a “special ses-
sion” of the American
Philosophical Association’s
Eastern Division Confer-
ence held  in New Yo r k .
P rofessor Stein re s p o n d e d
to the panelists’ comm ents. 

R i c h a rd We i s b e rg h a s
been invo l ved in re c e n t
negotiations in Wa s h i n g to n ,
DC, to re s o l ve claims by
victims of the Holocaust in
Vichy, Fra n c e, against va r i-
ous French banking and in-
s u rance org a n i za t i o n s.
Partisan Re v i e w re c e n t l y
called his book, Vichy Law
and the Holocaust in  Fra n c e ,
a leading work about the
period. He was an invited
guest at the Emory Unive r-
sity Law and Re l i g i o n
P ro g r a m ’s symposium on
Holocaust denial and the
v i c tory of Deborah  Lipsta d t
in the libel case against her
in the Unit ed  Kingdom.

AD JUNC T PR O FESS OR S

Yassin El-Ayo u t y ’94 edit-
ed with  Kevin J . Fo rd and
Mark Davies G o ve r n m e n t
Ethics and Law Enfo rc e m e n t :
To wa rd Global Guidelines,
which was published th is
summer by Pra e g e r. The
book has a prologue by NYC
Mayor Rudolph Giu liani.
P rofessor El-Ayouty dire c t s
C a rd o zo ’s International 
Law Pra c t i c u m .
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