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From the Dean

Elections and Trangtions

During the last couple of months it was difficut to avaidseeing a lawyer on
television or in the news The election contest brought Florida and US
Supreme Court celiberationsand arguments into every home and autcomo
bile,andeven onto desktops through the | nter net. Given the cdlective ener-
gy of Cardozo's faculty, it will come as no surprise that many of them had
much to say and write abaut the election. Cardozo professors appeared on
television and were published in journals and newspapers locally and
naiondly—eveninternationaly. SSme of their thoughtful words have been
reprinted later in this issue of Cadozo Life Of caurss no one had a higger
role than adjunct professor David Bdes, whose representation of Al Gare
took himthrough Florida's courtsto the USSupreme Caurt.

Now thatthe electionisover ard the presidentis inauguraed, it is still
easy to watch nore legal wranging either on Court TV or the likes of Law
and Order, The Practice and LA Law re-runs. Perhaps this meda activity
helps fuel the num ber of applications the Law School isreceiving, but sure
ly it impacts on the number of students who dream of litigating, w hether
deferding or prosecuting.

Many Cardozo graduates goonto preactice crimiral law. They are at the
Manheattan DA's office, the US Atiorney’s office, in private practice at the
Legd Aid Society, ard elsewhere—in New York and around the courtry.
Profiles of some of those who decidedto fdlowtheir dreamsare included in
the pages that follow. Most of them received traning in Cardozo's wdll-
known Crimina Law Clinic and Intensive Tria Advocacy Program, both of
which are supported by the Jacob Burns Ethics Center, which spornsors an
annual lecture and courses in professional resporsibility. Robert Bennett,
President Clinton's lawyer, wasthisyear's lecturer.

For mysélf, | am still here this semester asa dean waiting to be rdieved
d duty. Indcations are that my successor will be chosen socon arnd | can
returntothefacuty and other activities. You should all have confiderce, as
I do, inthe utimate success of our transition process. Being Cardozo's dean
has been an entirely satidying experience for me personaly and profes
sionally. | look forward to giving my successor some suggestions and then
getting quickly out of the way so the new regime can take hdd.

Warm good wishes

Al . Lt e

CARDOZO LIFE






WINTER 2001

—eatures

Election 2000. . ....................15

Almaost a dozen Cardozo professors were featured on
television news show sand were quoted in and wrote
extengvely for the local and national media asthe election
contest unfdded. Their varied opnions on the Florida and
US Supreme Caurt decisions, the electord college, and
more are highlighted ina chrorological, edted compilation.

Derida onthe Death Rendlty .. . ....... 22

The famed philosgpher and perennial visitor to Cardozo
ledadisussion that touched on crudty, capitd punishmert,
and Western philosophical tradition.

BY KYRON HUIGENS
PROFESSOR OF LAW

Ethics, Zealous Advocacy,
and the Criminal Defense Attorney. . . ... 24

In the annua Jacob BurnsEthics Center Lecture,

Mr. Bennett focused on the issues of ethics and morality
andthe tension created for practicing lawyers by the
sometimes corflicting roles of officer of thecourt,

good public citizen, and zeal ous advocate

BY ROBERT S. BENNETT
PARTNER, SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP

Making a Real Difference
inNnCrimndlaw ....................28

Almast one-quarter of those graduating from Cardozo
decide to pursue a career in criminal law. Theref ore, there
aemary hundreds of Cardozo graduates warking in cities
and staesthroughou the country a not-for-profit
organizations government agencies, and private firms
defending and prosecuting cases Mr. Sorey, a student in
the Crimina Law Clinic, met with a number of alumni
and learned that their law school experiences and training
helped them achieve their dreams

BY JEFF STOREY ’'01

COVER THOMASNAST, 1876, COURTESY OF HARPWEEK LLC. ALAG: © RON WATTS/CORBIS

Depatments

Around Campus. .......3

Joint Venture withCa Press « LL.M.
Program Flourishes « Dickinson Gves
Tenzer Lecture « Corference Debates
Cooperating Witnesses» Moat Court
Team Advances to Finals « Pandl
Explores Ways to Bring Technologica
Advantages to More Communities «
Sudents Organize ABA/ADR Chapter
* Budapest is Ste o Summer ADR
Program = [P and ADR Converge in
Panel « Evertson Napster and
Trademark

Faculty Briefs. . . .......11

Sein Joins Faculty = New sBriefs

Alumni News & Notes. . .34

Tributes & Reunions » Alumni Jan
Boad = $50,000 Goesto Clinic « Honor
Roll of Donars » ClassActions



Cardozo



news & notes

ALUMNI

Tributes, a Wine
Tasting, Seminars,
and Reunions Add
to Campus Life

Alumni were back on cam-
pusthis fall to serve as
mentors to current gu-
dents see old classmates,
and pay tribute to Cardozo's
deans. A cocktail party held
in Octaber honored deans
Paul Verkul and Micheel
Herz far achievements
during their tenures. The

theme “Fighting for
Cardozo's Future,” was car-
ried through with music
fromthe film Rocky and
antique English baking
gloves for each dean.

A hdiday wine tasting
and retworking party at
Union Square Winesin
early December brought
NYC alums together to sam-
ple nine wines. The event
wasso well attended that it
was standing room only.

Laurence Gottlieb '93,
Marc M Ukasey '8,

Nikiforos Mathews
'96, Joel Schmidk
'96, Craig Warkal
'99, and Susan
Schwab'Q0 spoke
to current gudents
about their post:
graduate cderkship
experiencesand
encouraged them
to pursue this
rewarding opportu-
nity. At aluncheon for stu-
dents, Dorald Scherer '93,
CEO of Crosshorder Solu
tions, discussed various

Dean Paul Vekuil and Dean Micheael Hez

aspectsof lifeat an Inteng
conmpany and how the
study of law provides ause-
ful backround for business.

Lieberman and Weiss Join Board

At the annud Boad of Diredorsdinner nev board members
Mark Lieberman '84 and Sephen Weiss '90 were introduced.
Chairman Earle Mack presented Dean Vekuil with a Beccarat
caystal gave to commemorate histenure asdean. The high-
light of the evening featured Prof. Lary Cunningham '88,

LisaFoy '93, Josh Sohn '97, and YU President Norman Lamm

who gave apreview of hisnew book, How to Think Like
Benjamin Graham and Invest Like Warren Buffett.

Charman Eale
Madk and Mark
Sephen Weiss '90, Rachel Warren '92, and Lieberman '84
Prof. Larry Cunningham '88




(From left) Vivien Naim '88, Howard Lieb '83, M elanie Ledie '91, Lisa

Foy '93, M&ine S&n '94, Robert Bernsten '95, TriciaPantzer’95,
Dean Veakuil, Dean Herz, LawrenceKlein ' 94.

Alumni Association Chair
Joshua Sohn' 97 reserved
the conference room,
whichwas filled to capacity,
at Fiper Marbury Rudnick
& Wolfe, L.L.P. for an
alumni breskfast; Howvard
Abrahams '94 brought in
Bradf ord Hildebrandt of
Hildebrand, I nc. to spe&k.
Mr. Hildebrandt, who has
been a consutart to
many o the recent law
firm mergers aoundthe
world, dscussed signifi-
cant aspectsd law firm
Srategies, mergersand
acquigtions practice
management, part ner
and asscciat e compensaion
gructures, and New York
City real estate |leases
Three student organiza-
tionshoged their annual
reunionsthis fal. BALLSA
gave a cocktail party with
live muwsic. TheArts &
Entertainment Law Jour nal
held its annual dinner fol -
lowing the Tenzer Distin-
guished lecture, featuring
Q. Todd Dickinson, under
secretary o commerce for
intellect ual property and
director of the US Patent
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Office. The annual Law
Review alumni party was
held at the Manhattan
Penthouse bringing togeth-
er professors, d umni, and
currert students.

New Alumni
Director Sarts

Barbara A.
Birchwas
named direc-
tor of dunni
afairs and
Sarted a
Cardozo on

§ January 2.
For the pastfour years, she
has been & Hofgra
University School of Law,
most recertly as assistant
dean for law alumn affairs.
In that postion, she had
responsibility for dumni
programming and the

annual fund She is curent-

ly studying at Hofstra for
anMBA inmarketing and
anticipatesgraduaing in
May 202. She holds a BA
summa cum laude from
Sate University of New
York at Binghamton.

(From left) Prof. Toby Golick, Rochdle Fede Hansen '79, Dean
Verkuil, and Joel Strauss '92.

Graduates Direct
Funds to Bet Tzedek

Two Cardozo graduates
were co-lead counsel in a
securities class action suit
and have drected $50,000
fromthe settlement to the
Bet Tzecek Legd Clinic.
Joel Strauss '92 of Kgplan,
Kilsheimer & Fax LLP and
Rochelle Feder Harsen '79
o Bernstein Litowitz Berger
& Grossmann LLP repre-

sented plaintiffs/sharehold-
ersin an alleged stock mar-
ket fraud They were suc
cessful in negctiating a
favorable sttlement for the
victims. After distributing
the monies to class mem
bersat a rate of 110% of
their losses there was
money remainingin the
settlement fund. According
to the terms of the settle-
mert, those monieswould
be dgribued to consumer
advocacy organiztions in

United States Supreme Court

Group Admission

Beadmitted to the USSupreme Courtwith fellow Cardozo
dumni. Join usin Washington, DCon March 27,2001, for the
sw earing-in ceremony and to hear oral arguments. For more
information and to mek earesavation, cal BarbaraBirch,
director of dumni &fairs, a 212-790-0298. Spaceislimited.
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accor dance withthecy pres
doctrine“Rochelle and | dis-
cussed beneficiaries; we
recognized the good work
that Bet Tzedek does, and
as dumni of Cardozowe
thought this would be an
gppropriate organization,”
said Joel. Toby Golick,
director of the clinic, com-
mented: “$50,000 is a signif-
icant donation and can pos-
itively impact the work we
do here. It means alot to us
tha Cardozo duns arere-
sporsible for this donaion.”

The Cardozo Alumni Associ-
ation eletted new officersin
June 2000. They areJoshua
Sohn ' 97, chair; Llisa Foy '93,
senior vice chair; Sephanie
Gayden '93, program vice
char; Trida Cohen Pentzer
‘98, tressurer; Robert
Bernstan '95, coresponding
sr etary; and Lawrence
Klein '94, recording secre
tary. The Executive Conmit-
teeislooking for volunteers
to serve on thefollowing
stending committees: CLE-
Career Developrrent, Stu-
dent Relations, Non-Legal
Attorneys, and Outreech.

To volunteer, contect the
Office of Alumni Affarsé&
212-790-0298.

Donna osta '87 and
JamesE Shwadbe '93 have
been named charrs for the
2001 Alumni Annual Fund.
Soedal thanks to Sephen A.
Waess’'90 and Christopher A.
Segger '90 for thar supeb
leadership during the past
two academicyeas. Alumni
who want t assist with this
year'sannual fund should
contect theOfficeof Alumni
Affairsa 212-790-0298.

Letters

Another Tribute to Morri sAbram

After reading [Dean Verkuil’s] tribute to MorrisAbram in the Summe 2000 issue of Cardozo Life
(p-15), | wanted to shae with you an encounter| had with Morris nea theend of hislife.

In the fall of 1999, | was invited by Morriss son and daughter-in-law to their home for dinner.
Upon arriving, | wasintroduced to Morris, who was, according to his daughte-in-law, “also a
lawyer.” Exhausted from a full dey atwork, end somewhat regretting having ecoepted amid-week
dinner invitation, | sat down with Morrisin acorner of the living room and prepared to make
small talk until dinner was served.

What followed wasoneof themost engaging and memorabl e conversations| havehad with
anyone (much lessa brand-new acquaintance) in a vay long time. In the span of ahalf-hour or so,
we covered awiderange of topics, including thepractice of lav, dassical music, and the influence
of MTV on popular aulture When helearned | had graduated from Cadozo, Morris asked many
guestions ebout the current status of the school, its feculty, and my expeience there.

Ithought about my conversation with Morrisfor many days. Apart from thediverse and gimu-
lating topics we covered, | felt privileged to have net oneof the founding forcesbehind a school
at which | spent three of the mostchdlenging and enjoyableyearsof my life.

Perhaps for Morristherewasa feeling aswell of having come full arde. When | mentioned to
Morris sson seveal dayslate how very much | had enjoyed taking with hisfather, hisson replied
thatMorishad tld him tha hisconversation with me somehow had madeworthw hile all the
effort he had putin to help establish Cardozo many years ego.

When |leaned of hisdeath, | feltboth adeep pang of sadnessand a gratefulnesstha I'd had
the opportunity to meet such an extraordinary person, if only briefly. Reading your tribute to
Morris revived those feelings for meand prompted meto offer atribute of my own to aremark-

ableman.
—Jennife Newconb '97

Letter from Sarg evo

I'm a law clerk & an internaional court, TheHuman Rights Chamber, which wasset up unde the
Dayton Peace Acoord. It hearsdaimsof human rightsviolationsarisng under the European Gon-
vention of Human Rghtstha have occurred since thesigning of the Dayton Peace Accord (Decem-
ber 14,1995)to the present. The court meetsforone week every month and is madeup of 14
judges: sx arenationd (two Bosnian, two Cro&ian, and two Sebian) and eight areintemationd,
from dl over Europe Most of thecasesinvolveproperty issues: People aetrying to get their
homesbak. Thecourtal © hearscesesregarding treatment of war aimindls, frozen bank eccounts,
and reéligious property destroyed during thewar, as well as onesinvolving laborrights, discri mina-
tion, fair trids, pensions, etc. Thelaw cleks—about fiveinternational lawye's paid by our respec-
tive governments—preparethe casesand drat memoranda and decisions for the judgesto review.
Wepresent the cases, they question us, discuss the cases, and then make dedisionson them.

It is very inteeding to w&ch the internaional community immerse itself so completely in the
rebuilding of Bosniaand Herzegovina. It is particularly interesting for me to observethe interna-
tionad community’swork in an area where there has been an extreme cese of ethnic conflictresult-
ing in whatwas essentially ethnic deansing. One of themain objecivesof Dayton isto reverse the
effectsof the deansing. However, the country isdivided between the groups—eath with much
local autonomy—and thefedera government is very weak. Accordingly, it isan uphill batte.

The oourt hasissued approximately 500 dexisonsin thefive yearsit hasbeen in existence and
has about 4,500 casespending. | guessthe question remainsw hether it is redly possble to impose

oonsensusfrom the outside. | suppose only timewil | tell.
—Sheri Rosenberg '94
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Dean Announces Joint
Venture with Cal Press

Paul Verkul announced
recently that Cardozo has
entered into ardaionship
with the University of
Cdifornia Pressto publish
Philosophy, Social T heary
and T he Rue of Law—an
internationa and inter-
institutional series of schol-
arly books. Theserieswill
be relaunched under the

found on campus.
This year, students
represent 30 coun-
tries, coming from
Europe, Asia, the
Midde East, South
America, and New
Zedand T he variety
o interests and back-
grounds among the
LL.M. studertsis
well shown by Victor
Knapp and Elina
Koci. Knapp is a crim-
ind defense lawy er
and an actor who
recently appearedin
a film, playing a ter-

auspices of the Jacob Burns
Institute for Advanced
Legal Sudes.

Eric Smoodin, philoso
phy editor, University of
Cdifornia Press said, “We
are convinced that it will be
a successful and ongoing
series for us. The renewed
intereg that Cardozo has
shown matches aur own,
and I'm especially im-
pressed by the ideas and
quality of scholarship
among the Cardozo editors.”

Professors Arthur Jacaob-
on and Michel Rosenfdd,
who were among the series
founders will remain on
the editorial board, which
will be expanded to include
Prof. Peter Goadrich and
two members of the Uni-
versity o Cdifornia faculty.
Eight books have already
been published, and plans
cdl for publishing two or
more books per year over
the course of the five-year
agreemert. These edited

LL.M. Program Flourishes

In January, 18 studerts graduated from Cardozo'sLL.M.
program and 15 more begantheir studes, joining 34 LL.M.
candidates who enteredin the fall. Appraximately 680% of
the students are studying intellectud property, and two-
thirds come from abroad all add tothe growing dversty

compilationsintroduce and
make accessible European
jurisprudence and philoso-
phy to an American audi-
ence while providing a
focus for people interested
inthe intersection of the
three fields.

Professor Jacobson
noted that this marks the
first time that a law schod
has formalized a relation
ship witha university press
“I't will be exciting for our
students and importart for

rorist. Koci, who is Albanian, won a Ron Brown Fellowship
to study intellectual property lav and is known as
Albania s first pecialig in the area o IR

According to Toni Fine, drector of graduate and inter-
national programs several new programs were instituted

this year to enhance
the graduate student
experience and
srergthen t he bonds
between LL.M.sand
y thelarger Cardozo
community. Among
them are informd,
weekly roundtables
that featureinvited
guests speaking on
topicsd particular
interest, an alumni
mentoring progr am,
and a system that
pairsincoming stu-
dentswith those who
are returning.



the faculty.” Future books
will be printed with credits
to the Jacab Burns Institute
for Advanced Legal Sudies,
the Benjamin N. Cardozo
School of Law, and Yeshiva
Universty.

According to Dean
Verkuil, “The University of
CdiforniaPressis with
Harvard, Yae Princeton,
and Chicago, one of the top
university pressesin the
country.” He said that this
publishing venture will
atract scholars to and
increase the intellectud
reputation of Cardozo.

The book series will d=0
provide a focusfor promot-
ing and publishing future
scholarly conferences—one
on Nietzsche scheduled for
the spring may become the
basis of a future book, as
may ore planned on
Spinoza. Prof essor Goodrich
said, ‘It addsto Cardozo's
huge reputation in inter-
disciplinary legal studies
creaing aninternationd
daloguein anareathat is
knownto be insular— egal
philosophical thought.”

In a separate but related
agreemert, University of
Cdifornia Press has agreed
to pubish Cardozo Sudies
of Law ard Literature.
Accord ng to Prof. Richard
Weisberg, Cardozo will
retain complete edtoria
control o the journal while
“all of the business market-
ing, and printing will be
handled by this wonderful
university press which will
help © buildthe field of
law and literature.” The
journal will be rdaunched,
with a name change, proba
by inthe fadl of 2001.

Professor Weisherg said

that a new editorial struc-
ture will bepu in place so
that he, Professor Goodrich,
Michael Pantazakos and
Prof. Penelope Pether of
Washington Law Shool at
Ameican University will
be ganeral edtorseach
responsible for one number
ayea. “Thisexpansionwill
further enrichthe scope
and content of our seminal
journal.” Up to 10 student
editorswill continueto
work on the publication,
including the one chosen
annually by theLaw School
as the Floeshamer Fdlow
inthe Humanities.

Dickinson Gves
Tenzer Lecture

The atorney examiners
who review patert applica-
tionsfor the United States
may bededing with inno-
vatiors that are “unimagin-
able,” but the spate of use-
ful and novel inventions

need na be
“unmanagesble”
In fact, the econ-
omy has been
well served by
anintelectud
property system
that “is strong by
being flexible”

That wasthe
message from Q.
Todd Dickinson,
the Clinton
adminigtration’ s
point man on
domedic and
internationa intelectual
property issues, when he
gave the Annual Tenzer
Diginguished Lecturein
Intdlectual Property. In
addtion to directing the
United Sates Patent and
Trademark Office, Dickin-
son was the Under
Secretary of Commerce for
Intellectual Property.

In “E-Commerce and
Business Methods Patents:
AnOldDebae for aNew
Ecoromy,” Dickinson said

that despite the controversy
surrounding such patents
there isnothingin the legal
sandards governing intel -
lectual property that would
deny limited property
rights to their developers
A rovel pantanddick
method for ordering goods
over the Internet deserves
protection in much theway
the cashregster dd inthe
19th century. Dickinson
added however, that the
Patent Office hasrevisedits

Lega Aid Presdent
Talks on Public
Interest Law

At thefirgt lecture of the Access
to Justice seies sponsored by
theJacob BurnsEthicsCente,
Danid Greenberg, president
and attomey in chid, Legal Aid
Society, spoke about “ Aient
Commitment and Curiosity:
How to Think About aCareer

in Public Interest Law.”

CARDOZO L IFE



proceduresto control the
number of busness methad
patents it issues.

In areas such as the pro-
tection of databases that
“can be pirated in the blink
o aneye” Dickinson said
that his agency has tried to
set abalarnce between pro
tection of inventors proper-
ty rights and the wide dis
£mination of innovation.
As evidence of its success,
he noted that this country's
biotechnol agy industry is
hedthier than those o its
European conpetitors,
resutinginresearch scien-
tists moving to the United
Saes At thesametime,
there is a growing apprecia
tion of intellectud property
in onceskeptical develop-
ing countries

The Patent Office has
moved to make more than
two million patentsand
registered trademarks and
applications fredy available
on the Internet ard to
implement electronic filing
of trademark and patent
gpplications This activity is
taking pace aganst a back:
drop o increasing d obaliza
tion and interrationd legal
norms for the protection of
intellect ual property. As a
resut, while dficials pon-
der the effects of sophisti-
caed computer networks
they dso must develop
effective globa enforce-
ment mechanisms to pro-
tect the folklore of tredition
al cultures

Dickinson concluded
that the USintellectua
property systemis well
prepared for the challenges
of the future. “We are not
a typicd government
agency,” hesaid.
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Avata Recordsannounced thedonation of $10,000to the Innocence Project at apress
conference hdd in the Jacob BurnsM oot Court Room. The donation was medein
advance of a January release of Oz—The Soundtreck, an all-star rap conpilation from
the HBO prison drama Oz. Avatar President Larry Robinson isshown hee giving the
contribution t Prof. Barry Scheck while smeof theadorsand rappeslook on. A per
copy royalty will bedonated to the Innocence Projectas well. Shown & badk (from left)
are Oz cast menmber Dean Wintes, Oz mudcd supevisor Chris Tergeson, Oz creator and
executiveproduce Tom Fontana, and sound track artist Pharoshe M onch.

Senior Associate Dean Sewat Serk inaugurated a monthly bagel lunch to creete away
for theentire Cadozo conmunity to meet informally and to keep thelines of communi-
cation open. “HArstWedneday” has been well-atendeal by sudents, feculty, and admin-
istretion. David Tawil '02, SBA senator; sad, “Encouraging this kind of interaction isa

or eat ideg itsignificantly boostsschool morde.”



Conference
Debates Cooperating
Witnesses

A recent United States
Supreme Court decision
described how the stary of
a key prosecution witness
evolved, under careful
coaching, from* muddied
memories,” to providng a
very detailed and powerful
accourt of a capital murder.

The FBI was rocked by
revelationsthat key mab
informantsin Bogon had
used their relatiorship with
federal agents to eliminate
their competition while
they continued to commit
crimes, up to and ind uding
murder.

In Canada, the govern-
ment of Ontario convened

a commission to examine
the case of a young man
who had been exonerated
of murder charges 10 years
after the tegimory of
jalhouseinformarts played
a pvatd role inhis
conviction.

These and ather cases
were cited inan ambitious
day-log corference at
Cardozo on what organizers
described as atroubling
“corundrum™ Is justice
obtainablein a g/stem that
increasingly relies on deals
struck with “cooperating
witnesses—aso knownas
“‘criminal informants” or
“snitches’—who barter fase
testimony in exchange for
lenient treatment by prose-
cutors of their own law-
bresking? Mare than 150
prosecutors, defense attor-

neys, judges, and acade-
mics attended the confer-
ence which Prdf. Ellen
Yar oshefsky, the conference
organizer, said was thefirst
opportunity for criminal
justice system professonds
to debate issues surround-
ingthe wse of iNformants It
was sponored by the Jacob
Burns Ethics Center and
the Cardozo Law Review.
Professor Yaroshefsky
said that most prosecutors
are convinced that many
dgnificant cases could nat
be made without the help
o cooperating witnesses.
They also kelieve that
Vigorous cross-examination,
careful corroboration, and
other checks huilt intothe
system are sufficiert to pre-
vent wrongful convictions
based on falsetestimony.

Cardozo professorswereon theairw aves, in the press, on TV, and even

online& dot.com news savices. They were on hand atall hours of theday to help interpret

for Americans and theworld thecomplex end unprecedented legal developmentsin the

w eeks following thepresdential dection. Mara Hamiton, Michael Herz, John McGnnis, Ledie
Newman, MonroePrice David Rudensting Dean Paul Vekuil, and Ed Zelinsky were on CNN,
CBS, NBC, M S\BC, NY1, National Public Radio, Fox News, and WPIX. They werequoted in the
New York Times, USA Today, The Jerusdem Post, had op-edspublished in the New York Pogt,
and were oconsulted for background expertisefor othe mediaoutleés. See p. 15.

However, Professor Yaro-
shefky and her cdleagues
ind cated that fal = testimo-
ny was afactor in 2% of 77
wrongful corvictiors.

The whde problem is
“grosdy exaggerated,” said
Shirah Ne&man, deputy US
Attorney for the Southern
District of New York. She
insisted that mostinfor-
mants signed up by her
dficetell the truth, and
careful procedures catch
mistakes beforeany dam-
age is done.

Some prosecutors and
investigators rely on “com-
mon sense” or ther “‘gu” to
ferret out informartswho
are lying. Bu Sau Kassin, a
professor of psychdogy,
argued that “as agenerd
rule, we are terribe human
lie detectors” Studiesind-
cae that most people' sabil-
ity to detect a falsehood is
not sgnificantly better than
would be achieved by flip-
ping acoin. ‘Experts,” such
as FBI agentsand judges,
do not do much better.

Prosecutors and judges
scaffed atKassn' sresearch,
suggeding that psycholo-
gistswere lodking for lucra-
tive expert witness fees
Neiman sad that psycholo-
gids" obfuscate” the issues
of a trial and shade the
truthto heptheir clients.

Judge Stephen S. Trott of
the United Sates Court of
Appeds for the Ninth
Circuit, who gave the lun-
cheon keynote and parti ci-
pated on one pand, sad
that prosecutors had to be
very carefu inworking
with informants. The
screening system works
pretty well, but “there are
way too many individud
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disagters where the justice
goeshaywire.” Criminals
understand that the best
way to getou of troubleis
to cut aded with the gov-
ernment. “Freguently they
tell thetruh, but frequent
ly they lie,” he said.

Prof. H. Richard Uviler,
Columbia Law School, sad
that prosecutors do na hes
itate to revok ethe “con
tracts of witnesses wholie.
Bu Prof. Bennett L.
Gershman of Pace said that
many prosecutors are moti-
vated by a“conviction psy-
chdogy” insteed of adesire
to “do judice” Wit nesses
have anincentive totdl
prosecutors not the truth,
but what they want to hear.
This trait is encouraged by
improper coaching o wit-
neses “the dark, dirty
secret of theAmerican
adversary sygem.”

Traditionally, partisarns
of the adversary sygem
have relied on cross-exami-
nation at trial to discloe if
any witnessis lying. New
York attorney Gerad
Lefcaurtcomplained that
prosecutors do not turn
over enough informationto
fadilitate effective question
ing “Itsthe policy to make
aure that defense attorneys
are na fully prepared,” he
said. Other speakerssaid
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prosecutors may be reuc
tart toturnove more than
the bare minimum of infor-
mation because they think
it would be used by the
defendant, who hasas
much, if not more, incent
tiveto lie as the informant.
In any case, US District

Geald Lefoourt, Esq., and
LorettaLynch, US Attorney,
Eagtern District of NY,
were comment&ors at
conference panel.

Judge Gerald E. Lynch,
who sits in the Southern
District, pointed out that
since most casesare
resolved through pleas,
“95% of deferdants never
getany trial.” Cross exami-
nation—'the great engine o
truth'—may beirrdevant
insuch a sydem

When all issaid and
done however, “somebody
has to tell who is telling the
truth,” said Judge Lynch

“Prosecutors arein akey
position to do that.” To help
them do a better job, pan
elists offered a variety of
suggestions. Anong them
were better supervisionand
traning, fuler documenta-
tion of plea negotiaions
including the use o video-
tapng, beefed-up internd
sandards, additional court
hearingstorewal “tanted’
testimory, more cetailed
ingructions by judges to
alert juries to the problems
of informant testimony,
toughe punishment for
informantswholie, ard a
restriction, if not outright
ban, on the use of jailhouse
snitches

Intel ectua Property Program Launches Speakers Series

In the fall, the inauguration of the Law Shool's I ntelectual Property Speakers
Series was instituted to provide another forum at Cardozo for discussion of cutting
&dge issues in the field. Sudents were invited to the colloquium following each
faculty tdk Soeakersinduded Alfred C. Yen, asscciate dean for academic affairs

and professor of law, Boston College Law School; Julie Cahen, associate prafessor of
law, Geargetowvn University Law Center; and (pictured below) Peter Feng, associate
professor of law and deputy head of the law department, University of Hong Kong.
Speskers in the spring are: Michael Froomkin, professar of law, University of Miami
School of Law; Robert Denicola, Margeret Larson Professor of | nt eélectual Property
Law, University of Nebragka College of Law; Wendy Gordon, Pau J. Liacos Schdar-
inLaw and professor of law, Boston University Law School; and Arti Rai, associate
professor of law, University of San Diego Law School.




Moot Court Team
Advancesto Finals

Cardozo’'s Moot Court
Honor Society won second
placein the team competi-
tion for the Annud

Natioral Moot Court
Competition for region ||
held at the New York City
Bar Asscciation. The team
advanced to the natiorwide
competition held in
January . Winning team
members wer eAglaiaDavis
'(L, who dso was arunrer-
up for Best Oralig; and
Jason Hd per '01 and
Jennifer Loyd '0L. The
team also won Best Brief in
regon Il. They argued
whether it violaes the firs
amendment toholda news
paper civilly liable for
obtaining information in
violaion of the federal vio-
lation statute

Judgesfor the finals wee

(on left) Hon. Marty Schulman,
NY SateSuprame Court;
raGasse, executive direcor of
theAmerican Civil Libeties
Union; and (not pictured) Dean
Stewart Sterk.

This yea, orientation was

extended to induded a
specid luncheon in addi-
tion to thetraditional boat
ciuise Cadozo's Rrst
Annud New Sudents
Luncheon was held at the

recently opened Center for Jewish History, just a few blodks fromCardozo. A good

number of faculty and current students wee on hand to wdcome members of the
dass 0f 2003. Shown here are Tran Smith '03 and Portia Downing '03.

The Pausen Moot Court
Competition, as is the tradi-
tion, wrestled with topica
issues before the US
Supreme Court—this year
they argued about the con-
stitutionality of police road-
blocks and drug testing of
pregnant women. The win-
ner was Mary Alestra '0L
and runner-up for Best
Oralig was Scatt Ssun 'QL
Theother two finalists were
Rachel Hirschfeld '01 and
Aaron Kranich '02.

Panel Explores Ways
to Bring Technologica
Advantages to More
Communities

The emergenceof the
Inter net and new technol o-
gieshascreated a gap
between those peaple and
communities that make
effective use of information
technol ogy and those that
canna becauseof lack of
knowledge and/or access to
hardware. Thisphenome-
non is known as the digita
divide. At “Bridging the
Digital Divide: Equality in
the I nformation Age,” legd
experts and consumer
advocates dscussed the
social implications of this
issueandways inwhich
various communities can
engage in and be empow-
ered by technology .
Paneligs were Tracy
Cohen, regulatory advisor,
Internet Service Providers
Association o South Africa,
and research associate Wits

University, Jhannesburg;
Mark Cooper, director of
research, Consum & Federa-
tion of America; Mary
Keelan, telecommunica-
tions advocacy consutant,
Librariesfor the Future
and Sefaan Verhulst, schol-
arinresdence, Makle
Foundation, and director,
Progr amme in Compaar ative
Media Law & Policy,

Mary Kedan

University o Oxford Peter
Yu '99, executive director of
the I ntellectual Property
Law Program and deputy
director of the Howard M.
Squadron Program in Law,
Media & Society a Cardozo,
moderated.
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Students Organize
ABA/ADR Chapter;
Negotiation Teams Go
to Finals

A dispute resolution section
of the American Bar Assoc-
iaion is encouraging the
development of law shod
chapters: Cardozo's ADR
Saciety, formed this fall, is
one of the firstsuch chap-

ters nationwide. Fifty stu
dents have already joined
Through a combinati on of
lectures symposa, conmpe-
titions and public service
projects, Society arganizers
CynthiaDevasa' Q2 and
Joras Karp'02 hopeto edu
cae Cardozo stucents ard
the community about dis-
pute resolution. “We intend
to show our peers what an
important tool mediation

is,’ said Ms Devasa

The Sciay'sinaugura
event, ‘All About ADR” was
a presentation by Daniel
Weitz '96, statewide ADR
coordinator faor the New
York State Unified Court
System. Among the activi-
ties planned is setting up or
upporting peer mediation
programsin K—12 schools

The Kukin Program for
Conflict Resolution hosted

the 12th Annua Cardozo/
ABA Negotiation Competi-
tion. Two winning teams,
Verus Sshwany '02 and
Megan Weiss '02 and
Alexandra Hochman '01
and Sima Saran '0L, went
on to represent Cardozoin
the ABA Regional Competi-
tion held at Albany Law
School, w here the Sahwany/
Weiss team advanced to the
fina round.

Budapest is Site of Summer ADR Program

This summer, Cardozo is launching an intensive interna-
tiona corflictresdution program setin the dynamic con-
text of Central and Eastern Europe's emerging democr a-
es. “Managing Corflict and Fostering Democratic

Dialogue” will be taught a Central Eurgpean U niversity
(CEUV) in Budaped, Hungary, and isco-sponsored wit h
Hamlire University School of Law. Sudents from US and
internationa law schoolsand graduate programswill learn
dde by sideusing multinational examples

Prof. Lela Love, drector of Cardozo's corflict resolution
program, hopes to put critical negotiation skills in the
hands of future lawyers. She notes “I n Eastern Europe
there is ot sufficient education about or aw areness of
medation, but theneedisgreat. Many o the sudents

who study with us may be among the next gereration of
leeders and schdars who will shape their countries’ legd
sysems. Underganding dternative methods of conflict
resolution can help egablish responsve justice systems
that support effortsto institutionalize the rule of law in

new democr acies.”

Faculty inthe program come from five courtries ard
include lead ng professors and practitionersin ADR. The
four-week ABA-gpproved summer program is taught in
English and offers gx credits. Through highly interactive
dasses, students will examine mediation theory and skills
and the impact of culture and context and can choose to
focus on labor disputes in emerging democraciesar on
internationa applications of conflict theory.
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Cardozo's Strengths in
IPand ADR Converge
in Foneering Panel

In October the Cardozo
Online Jurnal of Conflict
Resolution and the Inter-
national Trademark
Association cosponsored a
sympasium on “Using
Alternative Dispue Reso-
[uion in|ntellect ual
Property Cases.” Partici-
pants explored the common
ground between these two
legal fields, addressngtop-
ics such as mediation and
arbitrationin patent, trade-
mak, and copyright cases,
as well as the future of
dternativ edispue resolu
tion in intdlectual property
cases. “Both ADR and IP

are hot legal areas today.
Their confluence brings
together two of Cardozo's
highest ranked programs
andis of great interes to
students, med ators, and
the precticing bar,” noted
Professor Love, drector of

Cardozo's ADR program.
Panelistsincluded Prof.
Hal Abramson, Touro Law
School; ThomasL. Cred,
Kaye, Scholer, Ferman,
Hays & Hander, LLP; dm
Davis, Howrey, Smon,
Arrold & White, LLP, and

JmDavisof Howrey,
Smon, Amold & White
(on left) and Thomas
Creel of Kaye, Schol &,
Ferman, Hays &
Handler.

Bruce Kdler, Debe-
voise & Fimpton.
Moderators were
Cardozo graduates
Prof. David
Korzenik '79, Miller
& Korzenik, LLP;
and Marc Lieberstein’'92,
Ostrd enk, Faber, Gerb &
Soffen, LLP. An edted tran+
script of the symposum
will be availablein the
Fring at theOnine
Journd’s website:
wWww.cardozo.yu.edu/cojcr

Students Organize Events on Napster and Trademark

The Intellectuad Property Law Society sponsored a
panel to discuss the effects of the Napster decision
on the music industry, recording artists, and fans
“Taking Sdeson Napster” featured speakers (below
fromleft) Michad Carlinski, Esg, Orrick, Herrington
& Sutdiff; Marylin McMillan, chief informationtech-
nology officer, New York University; Prof. Barton
Beebe maderator; Sam Kaplan, Esq., Boies, Schiller,
Fexner; Whitney Broussard, Esg., Selverne,
Mandelbaun & Mintz.

“Trademark 101" an gpen forum on anything and
everything todowithtrademark, was an opportunity
for Cardozo studentsto ask what they really wanted
to know about the field. Panelist son hand to answer
ther questions were Prof. Barton Beebe, Debbie Cohn,
director of trademark examining operations at the US
Patent and Trademark Office (USPTO); and Stewart
Bdlus, attorney, Collard & Roe and former trademark
examiner a the USPTO. The event wasspornsared by
the AEL Jand Center far Prof essional D evel opment.
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Ethics,

and the Criminal Defense Attormney

Robert S.Bennett

pat from being flatered, | am gatefu to
have been invited to address this distin-
guished gathering becauwse it hascaused me to
focus onissuesof ethicsand norality that are
daily companions of apracticing lawy er.

We are instructed by our codes of profes
siond resporsibility and told by professors, legal schol-
as, and mentors that we lawyers as guardans o the
law, play a vital role in the preservation of society, that
we have an obligationto acheeto the highest standards
of ethical and moral conduct, andthat in our words and
deeds we must promote respect for the law andour pro-
fession. We must deal candidly with others, and we
shauld useour education, skills, and training to do pub-
lic good Finally, we are irmstructed to be zealous advo-
cateson behalf of aur clients.

| agree with all of this, and | have tried in 30-plus
years of practice to honor these gods. But | woud be less
than candid if | saidit was easy. At times there is some
moral conflict because these rdes do not aways workin
harmony. The zed ousadvocate often speaksand acts in
ways that © many are morally questionable, less than
candid, and do not pronote respect for the law in the
eyes of the public.

| believe the legal profession has done a poar job of
giving guidance to its members on how to resolve the
tension among these sometimes corflicting roles. And
we have done a miserable jab in explaning our role to
the pubic. We have avoided dealing with difficult ethical
issues by using generic words in our dsciplinary rules

Partner,Skadden, Arps Jate,Meagher & Hom LLP

and codes of responsibility and na deding with the
underlying problems We act as if litigation is simply a
“no hdds barred” game and all you reed to dois follow
the rdes to be norally and ethicdly pure.

This was most dramaticadly and forcefuly stated by
Lord Brougham in the 19th century when defending
Britain's Queen Caroline, who faced an attempt by her
hushand, King George |V, to obtain a divorce by charging
her with adultey, thus ruining her name and putting at
risk her fortune and postion in society. Lord Brougham
let it be known that in the queen's defense he would
prove that the king hinmself was guilty of adultery and
had secretly married a Catholic, thus putting at risk his
title to the throne. His tactics outraged many who felthe
went beyond the bounds of ethical advocacy. He justi-
fied his conduct as follows:

“[A]n advocate inthe discharge of hisduy, knowshut
ore personinall theworld, and tha personis hisclient.
To save that dient by all meansand expedients and at
dl hazards and costs to aher persons... And in per-
forming thisduty hemust not regard the alarm, thetor
ments the destructionwhich he may bring upon others.
Separating the duty of a patriot from that of an advocate
he must go on reckless of cormsequences, though it
frauldbe his unhappy fate to involve his country in con-
fuson.”

A very strong case can be made that while Lord
Brougham's rhetoric was excessive his actionson behalf
o his dient were appropriate | an tdd that someyears
after the case was concluded, Lord Brougham attended a

EDITORSNOTE: Thisarticleis an edited versiond the Jacob Burns Ethics Center lecture delivered by Mr. Bennet on February 8, 2000.
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dinner at which the most respected Chief Justice Cock:
burnwas speaker. Looking d sapprovingly at Brougham,
Cackburn stated tha while it was appropriate to be a
zealows advocate, a lawvyer should not bean “assassin.”

How do we, in our adversary system, reconcile our
roles as officer of the caurt, role modd, and public citi-
zen withthat of the zealous advocate? | think wecan all
agree that the defense attorney’ s obligation is torepre-
<nt a dient even if it mears that the truth is under-
mined in a particular case. Defense attorneys are enti-
tled to put the prosecution case tothe ted, and a defen-
dant has a constitutional right to have his lawye do so.

Our society has decided that a defendant must be free
to be fully candid with hisor her lawyer without suffer-
ing any conseguernces and that guilt is to be decided in
the courtroom and not in the lawyer’s office. S metimes
the public unfairly criticizes us for seeking the acquitta
o one we believe tobe guilty or vigoroudy representing
one whose innocence is ot dear. This is particularly
true when the crime isheinous.

Unfatunately, thepublic, by and large bdieves that
asdficers of the court our only goal shoud be the truth.
The Bill of Rights and in particular the Fouth Amend
ment prohibition against unreasonable searches and
seizures often are obstaclesto reaching thetruth. Some-
times in our legal system, the truth must be sacrificed
for more important principes.

Also, let us not forget that we allow, and the courts
condone, the police to engage in deception and ruse by
lying to suspects abou the evidence aga nst tham in the
hopethat they will confess their guilt. Is it appropriate
for one who is an officer of the court to present a fase

and fauty logc. S me lawyeas dfer the questionable
notion that the only “truth” in a criminal trial is what a
jury tells us it is. Sometimes lawyers hide behind the
assertionthat it is the job of the jury and nat the lawyer
to decide the case, thereby evadng the tough mord
questions

Because we give special meaning to terms in aur
codes of conduct, our narrow definitions often do not
comport with their general and common-sense mean-
ingsor notions of fairness. This leaves us wulnerable to
public attack.

A few years ago | participated on a panel with some
of the country's best-known defense lawyers. To my
astonishment, all of them said that they never tried to
mislead or decelve jurors. Rightfuly, there were snickers
in the auwditorium, including my own. These dstin-
guished lawyers wer e not lying but gving very narrow
and, | believe, insupportable definitions of the terms
‘misleading” and “deception.’

If we are to be honest, we must acknowledge that
first-rate trial lawyers work very hard at inserting their
own credibility intoa trid for the benefit of their clients
and, when necessary, use that credibility to argue to the
jury propostions that they know beyond any reasonable
doubt are fase. At imeswe use our training and skills to
discredit truthtelling witnesses hoping to make them
gopear to be fools or liars.

Yet the pregigious American College of Trial Law-
yers, whose membership consistsd the eliteof thetrial
bar, tells usin their Code of Trial Conduct that in our
representation of our clientswe should not engage in

chicanery.

Sometimes, in our legd system, the truth must be SaCll f | Ced
for mare important principles

defense or to present evidence which supports suichfa-
sity? Isit appropriate far us to use every dratagem or
ceviceinan effortto lead the jury to reach a concusion
that the attorney knows is not the truth? How much
maneuvering or, to put it more harshly, chicanery can
we engage in without crossing ethical and mora bound-
aries? Can we be ethicd lawyers and still engage in
morally repugnart behavior?

One reason lawyers are criticized as much as we are
isthat rat her than deal with the issueshead-on, we often
duck the hard questionsby engaging inglib distinctiorns
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Does such an admonition bear scrutiny? Doesn't a
good lawyer reguarly try to induce beliefs in juriesthat
the lawyer believes to be fase, and in doing s deceive
the jurors? And in picking jurors, don't we dften, where
there isa strong case of guilt, seek aut jurors who we
believe, or at leag hape, will disregard the evidence and
return averdictbased on prejudice or passion?When we
do these things, are we promoting respect for the law?

In his book Ethics for Adversaries—T he Marality o
Rdes in Public and Professiomal Life, Arthur Isak
Applbaum, asscciate professor o public policy at
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Harvard Univer sty’'s Kennedy Shool of Government,
asks, in a critical way, if lawyers can, smpy because
they are playingthe role of a zed ous advocate describe
alie or adeception assomething else and then claim the
moral high ground far their actions. Hecompares us to
Henri Sanson, the executioner o Paris during the
French Revoluion, who killed without noral concern
because it was his professioral job to do so. He tortured,
beheaded, and mutilated people and argued tha since
his actions were performed in the fulfillment of his pro-
fessiona role he was mordly judified even if the same

ascertain o present the truth. If he can cafuse a wit-
ness even a truthful one, or make him appear at a dis
advantage, unsure or indecisive, that will be his normal
course. Mare ditenthan nat, defense counsel will cross-
examine a prosecuion witness, and impeach him if he
can,evenif hethinksthe witnessistdlingthe truth, just
as he will attempt to destroy a witness who he thinks is
lying. As part of the duty imposed on the most horor-
able defense counsel, we courtenance or require con-
duct whichin many instances has little, if any, relation
to the searchfor truh.”

. How much maneuvenng or, to put it more harshiy,
Ch |Cal ery can weengage inwithaut crasgng ethical and moral boundaries?

actions would be condemned if committed outside his
profession. Defense lawye's don't execute people, of
course but have we, like the executioner o Paris de-
fined our rde in such away that we awid confronting
the difficult mord issues raised by our actions?

Let us assume that your client confesses to you that
he mugged an elderly victim and before she got a good
look a him he knocked off her gasses Your client wants
totestify and deny he wasthe mugger. It is clear that you
cannot ethically allow yaur diert to take the stand and
commit perjury. Section 7-102 A 4 of the Cade of Profes-
siona Responsibility in New York states that in the rep-
resentation of acliert, alawyer shall not“knowingy use
perjured testimony or false evidence”

On the other hand, as zeal ous advocate, am | na per-
mitted toripthe elderly victim to shreds on cross-exam-
ination, and tryto distort wha | know to be the truth by
suggesting thatshe didn't get a goad look at the mugger,
or that her sight was bad, or her recollection faulty
because of age? Most would agree that such advocacy is
condgdered ethically appropriate.

While the general public has great trouble with such
actions by a defense attorrey, there is solid support for
such activity. One of the very best articulationsd that
role isfourd inadissenting gpinion by former Asscciae
Justice Byron White—o libed juid to be sure—on
rights of déendants in United States v. Wade (right to
counsel in line-up) 388 U.S. 218 at 256258, After point-
ing out that law enforcement has an dbligation nat to
corvict the innacent and must always be dedcated to
reaching the truth, he says:

“But defernse counsel has no comparable obligationto

| agree with Justice Whités comments and | believe
it would be appropriat e to cross-examine the elderly vic-
tim in the way described, because the government has
the burden of proving its case. But should we not
acknowl edge that we are engaging in conduct that raises
moral issues because we are trying to discredit a truth-
teling wit ness and that seens to conflict with the high
sounding principles in our Codes of Professonal
Responsikility, such as promoting respect for the law,
acting with candor, and not engaging in chicanery? We
must acknowledge that at times there are differences
betweenwhat is ethical andwhat is mord.

| have been faced with several ethical conflicts in my
professional life; one happened avery longtime ago. At
my first meeting with a client who wasnervous and con-
cerned about how much he should tell me, | explained
the crimind processand my roleas defense attorney. |
told himhe coud be fully candd with me because even
if he had accepted the payoff he wascharged with tak-
ing, it would make ‘no dfference in my representing
him.” Apparently feeling comfortable with me, he
promptly admitted hisgquilt.

As the trial approached, he tdd mehe wanted to tes-
tify and deny his quilt. When | told him | could nat eth
icdly allov himto gve perjured testimony, he remind-
ed me tha | said “itwoud make no difference” He was
right. | unintertionally misled him. What | should have
sid is that it will make o difference asto “whether |
represent you, bu it could make a dfference as to how
| will doit.” Forturnately, the matter was resolved before
thisissue had to be resolved.

In the preamble to the Code of Trial Conduct, the
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American Cdlegeof Trial Lawyers tells us that we hawe
a secific regponshlity to strive far prompt, efficient,
and just disposition o litigation. I n light of this, how do
you feel about the zed ous advocate who wants his dient
to avoid judgment and plays the system by continuing
hisdient's case by paying fad and | oose with the court's
docket, making one excuse ater another for a delay ? As
a result, the complaining witnessis worn down and the
case is not prosecued. In such a situation, are we to
totally dsregard the rights of the victim and society by
taking advantage o the deficienciesof thesystem and by

above-mentioned activities than a civil advocate or legal
counsdar might have. However, it does not whdly
relieve us of moral responsibility for our actions.
Although | have some corncerns—as| have been shar-
ing with you— have never regretted my decision to be
a lawyer. There is no greater professioral satisfaction
than to guice a client from peril to safety and preserve
hisor her freedom, future, reputation, and, at times, life
While client relationships can be a great source o satis-
faction, they do present pitfdls which you can and
frauld safely avoid. To dlierts in trouble, the law is na

... have we like the executione of Paris, defined our role

insuchaway that weawid

CO nf [0 nt | ng the difficult mord issuesraised by our actions?

using trickery to delay and defeat a prompt and just ds
position on the merits? While a defendart is ertitled to
a vigarows defensg is he entitled to game-playing with
the court's docket?

Suwpposealawyer in acivil product-liability case were
tofollow Lord Brougham' srational e and effectively keep
a defective and dangerous drug or praduct on the mar-
ket by creaing confusion and delay with agg essive liti-
gaing tactics. What if the advocate introducedinto evi-
dencea scientific report that said the product was safe
but the atorney knew the report was based on faulty
data? Could you use this asevidence?

In the 1990 case of Lincdn Savings v. Danny Wall,
which dedtwith the savingsand loancriss U.S District
CaurtJudge Stanley Sporkin found that t he Federal Bank
Board acted properly in pacing Charles Keeting's bank
in receivership because it was engag ng in unsoundbusi-
ness practices and skulduggery. The judge pointedy
asked abaut the lawyers and accountant swho reviewed
a approved the bank's transactions “Where were these
professionals...when these clealy improper transac-
tionswere being consummated? Why ddn't any of them
geak Up o dsassociate themselves from the transac-
tions? Where...were the...attor neys when these transac-
tions were effectuated?”

These remark sand the lawsuitst hat followed againg
law firms raised serious questions about the duty of
lawyers to their dients and the appropriate parameters
o zedousrepresentation. The fact that a criminal defen-
dant is presumed under the law to be innocent ard to
have cetain constitutional rights gves the criminal
defense lawyer greater judification for many o the
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about legal theary, marality, o ethics: It is about free-
dom, reputation, financial survival, and keepingwhat is
theirs Many clientsdonit care how their lavyer getsthe
result sthey want.

You will nat be a good or responsible lawyer if you
bindy follow a dient's irstructions. Sometimes, at the
risk of losing a client, you must say you cannot do what
the dient wants you to do. Asa lawyer you must con-
gantly be attuned to the legd theory, ethics, or mordity
o asituation. They are your daily companions asa prac
ticing lawyer.

And you must never become so close toyour clients
that you lose your independence, dbjectivity, or ability
to do what is right. When you become a “payer” with a
persoral interest, your objectivity will be dlouded, your
advice will be slanted.

The great Justice Oliver Wendell Hdmes abserved
that the law is the witness and external deposit of our
moral life and that the practice of it tendsto make good
citizens But he goes on to observe that if you want to
know the law and nothing else, you shoud look at it
from the perspectiveof a “bad man.” The bad man asks
a what pant, if | do something, does the public force
come down upon my head? The bad man asks, whereis
the line | cannot cross without risk of punishment?

In your prdfessiond life you will run across those
dients who view the law as a “bad man" dces. Be care-
ful. Your jab isto g& you client out of trouble, not get
yourself into it.

And always remember that the most vauable asset
you haveis your reputation for honesty and integrity.
Oncelog, it can never be regained n
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Class of 1980

Seven S Goldenbery is of
coursel to Greerbaum, Rowe
Snith Ravin, Davis &
Himmd, L.L.P, and has been
sdeded for incluson in The
Best Lawyersin America
2001-2002.

Class of 1981

Gail Markdsissenor vice
presidert and geneaa counsl
of the Interactive Digitd
Software Association, IDSA.
Anthony L. Refd joined
Riddell Williamsin Seattleas
aprincipa. His pracice
focuses on red estate transac-

ClassActions

tions condominium cornstruc-
tion, ard labor and empoy-
mert issues.

Class of 1983

Nancy Kramer was a
gpokesperson for Cardoz in a
New York Law Journal artidle
eou hiringtrends. Naomi P,
Measds iscounsl a theNYC
officeof Bryan Cave L.L.P

Class of 1984

Rabh Steven Ettinger was a
Schoar in Residenceat
Congregaion Beth Sholom
and is president of Machon
L'Torah. Py llis Kaufmenis

Alan Futerfas '87 may bethefirst Cardozo
graduateto ague and win acasein the
USSupreme Court, Artuz v. Bennett After
prepaing for an oral argument that he
desribed as* all-enconpassing and
exhaugtive,” he presented the case for his
dient, Tony Bennett, whoseapplicetion for
hebeas corpus relid wasdismissed by the
district court on thegroundsthat the

application was untimely. Futerfas'sfirm successfully had

that decision reversed by the USCourtof Appealsfor the
Second Cirauit, which then remanded it badck to thedistrict
court. The Queens County District Attorney’soffice peti-

tioned for certiorari, which wasgranted.

Thequedion presented to the Supreme Court on

Crtobe 10, 2000, waswhetheran epplication for state

pod-convicion rdidgf, which contains daims that are proce

duraly bared, is“propely filed” within themeaning of
section 2244 (d)(2) of Title 28 U.SC., such that thetimedur-
ing which such state post-convidion relief ispending tolls

the oneyear limitaionspeiod within which a sateinmae

must ordinarily filehisfederal habeas corpus petition. On

November 7, the unanimousdecison, authored by Justice

Antonin Scalia, agreed with Futefas sinterpreation of the
statuteand &firmed the dedsion of the S cond A rcuit.

WINTER 2001

an entertanment lawyer in
NYC and organized and
served astheatistic director
of thePhiladelphi aFegtivd of
World Cirema. Holly Ken-
nedy Passartino was named
of munseal to Whiteman
Ogerman & Hama, whe e
shejoined thefirm’s corpo-
rate practice group.

Class of 1985

Dr. AdenaK. Berkowitz
gavebirth to her fourth child,
AlexandraNicole.

Class of 1986

Mary James Courtenay,
CEO of Mary'sGames LLC,
basad in Sedtle released a
new boad gamecdled
“Disorder in the Court.”
Merritt MdKeon, a n&ive of
LagunaBeach, CA, wasthe
featured spesker & the
Leisure World Democratic
Club and ran asthe Demo-
cratic candidate for the 70th
Assembly District. Richerd
Raceisvicepresidert of
human resources, labor, ad
employment law at Citizen's
Communicaionin Stamford,
CT. Peter Allen Wanmam
maried AmelidaOrtiz on
September 3 in Buffalo. Heis
inprivate practice cwrcen-
trating on eminent domain
and tax assessment chélenges
for commercid properties.

Class of 1987

Yigoae Shuman, executive
director of theNew York
Legal Assigance Group
(NYLAG), was given the
Attor ney Gererd’s Award for

hiswork on behalf of the
eldely andindigent. He has
worked at NY LAG for 10 years
and watched it grow into a30-
lawyer organizaion with a $5
million budget. David Singer,
vice presidert of Robison Oil
inMount Kismo, wes deded
to theboard of directors of the
Boys & Girls Club of Northern
Westchester. Heresides in
Bedford Hills with hiswife
and thr ee children. Josgoh
M. Vanisamembe in the
corporate reorganization ard
cr editors’ rights prectice of
Gratch Jaoobs & Brozman, PC.

Class of 1938

Lawrence A. Cunningham,
a professor at Cardozo arnd
director of the Samuel and
Ronnie Heyman Center on
Corporate Governance,
authored arew book, How to
Think like Berjamin Graham
and Inves like Warren Buffett
(McGraw-Hill). Lawrence

R osenwas namead generd
oounsel for the Ameican
Sd ey for the Prevention of
Crudty to Animals | nc.

Class of 1989

Batera Brache Olson and
her husbard, Theodore, who
represated George W. Bush
intheUS Suprenme Count dur-
ing the eledion, were recent-
ly featured in the“Public
Lives’ olumn in The New
York Times December 9. The
article reads in part, “Asthe
power cowples of Washington
comeand go, theOlons may
have proven themselvesin a
class by themsdvesin the lag
eight years, becoming the

37



mog celebrated and acutdy
dddicaed pair of conserva
tives who, with great convic-
tion, have opposed ard har-
ried Clinton Democrats inthe
main capitd arenss: the
courts, the Corgress, ard the
media.” David B. Cohen and
hiswife Gila, announce the
birth of thar firg child, Sarah
Morgan Barry G. Margdis
announces the formation of

practice group.

MargolisBergonL.L.P,in
NYC. Lisa M. Parazajoined
Hodgson Russ Andrews
Woods & Goodyear in Boca
Raton, FL, asa senor assod-
ateinthe firm’sim migration

Class of 1990

Howard Berdas and hiswife,

twins BEitan Baruch ard
Ariella Zahava. Jan Louise
Ulmeniscounse to theplan-
ning boad of the Town of
Greenburgh, NY.

Class of 1991

Merrill Cohenwas festured
inarecent issueof Nev York

Lawyer. She founded her own

izingin immigration lav with

severa fims. She has handled

asylum petitions for clients
from Africa, Ching, Egypt,
Rwarda, and Albania, some
pro boro. Karen Fiszer
Sem, asenior atomey for
the Socia Security Admini-
dration, Office of Generd
Counsd in Manhattan, was
marri e to Jeff Sem this
ummer.

Judy, annourncethebirth of

practice in 1994 afte gecid-

GIVI NG JULY 1, 1999 — JUNE 30, 2000

Thiswas anotableyea in Cadozo's giving history thanksto the emegence of amuch

wider rengeof support. Epexidly significant wasa $5 million gift from Dr. Sephen

H. Hoesheimer, parent of 21993 alunmus, to establish a center for congtitutional

democrecy. Thisisthesinglelageg gift from an individual in the School’shistory.

Anothe milestonewas echieved with Cardozo’ sfirst class-giving campagn.

Vsevelod (Seve) M aksin and Michad Popeorganized the drive, which raised more
than $25,000 from the d ass of 2000.

Weare grateful for theinaeased support fromboard members, alumni, paents,
friends, sudents, and foundations, bringing Cardozo’'s 1999-2000 philanthropictota
to anew high of just under $8 million.

Every effort has been made to ensure the accuracy of thislist. If your name has been misprint-

ed or omitted, please accept our apol ogies, and notify Debbie Niederhoffer, director of devel-

opment, at 212-790-0288, so that our records may be comrected.

$500,000-$5,000,000

Jacob Burns Foundation

Dr. Stephen H. Floersheimer

Thomas H. Lee & Ann
G.Tenenbaum

$100,000-$499,999

Steven & Carol M. Antler
Shimmie & Alissa Hom
William K. Langfan
Overbrook Foundation
Stephen & Wendy Siegel

$10,000-$99,999

Hugh J. Andersen Foundation
Anonymous (2)

Ronnie & Samuel J. Heyman
Nathan Kacew 98

Kukin Foundation

L. Family Foundation

Carol & Earlel. Mack
Phyllis & William Mack
Sondra & David Mack

Tami & Fredric Mack

Open Society Institute
Lawrence & Selma Ruben
Rose C. Stern

Irving Stem Foundation

Sy Syms Foundation

Stephen A. '90 & DebraWeiss'90 $2,500-$4,999

M & B W eiss Family Foundation
Norman & Rosita Winston
Foundation Inc.

$5,000-$9,999

Aeroflex Incorporated

Brmadcast Music Inc. Charitable
Gift Fund

Dr. Melvin & Carol Ann Feiler

The Hammer man & Frisch
Foundation

The J. Paul Getty Trust

Griffon Corporation

Gilbert & Shelley Harrison

James Heller

Fred Hone

Joel & HildaKarp

Samuel H. Kress Foundation

Mollie Parnes Livingston
Foundation

Jeffrey & SiviaLoria

Podell Rothman Banfield &
Schecter

Reed Foundation Inc

Barry K. & Sheryl Schwartz

Romie & Blanche Shapiro

Joseph F. Stein Foundation Inc.

Wildes, Weinberg, Gr unblatt &
Wildes, PC.

Siggi B. Wilzig

Anonymous

Aviva Appleman

Joseph Appleman

Karen Appleman

Shari Appleman

Tammy Appleman

Steve Field 00

Michael Pope ’'00

Andy Warhol Foundation For The
Visual Arts Inc.

$1,000-$2,499

Alex Altman

Altman Foundation

Tiffany Rosenhaus Berger
Andrew Berkowitz '00

Blau Kramer W actlar & Lieberman
Gary J. Brody ' 90

Patrick G. Cadiz ' 00

Jennifer Cannata’ 00

Covington & Burling

Simon & Annie Davis Foundation
Vincent J. Donnelly

Sanfor d Paul Dumain ’ 81

Mark W. Floersheimer '93

Elsa Greenber g

Jack Byron Hartog ' 02

David Herman *93

Robert D. & Virginia Joffe

Ben Kaplan

Robin H. Kaplan '96

Meyer Z. Last '82

L oubess Foundation

LelaP Love

Fo-Ching Lu 00

Vsevolod (Steve) Maksin 00

Marcraft Clothes Inc.

Marjorie Miller '84

Erin Naftali '00

Linda F Post 95

Beatrice Potter

Marnie H. Pulver '00

Joanna Raby '00

Franklin A. Rumore

Kurt M. Sanger ' 98

David Schieholz 00

Beatrice & Samuel A. Seaver
Foundation

Jacqueline B. Stuart 90

James H. Sullivan ’00

Adrienne Toscano

David E. Tweten

Nancy Wolf '89

Mark Stuart Yager man’ 79

Maki Yoshida’00

$500-$999

Jeffrey Blumenfeld
David R. Buchanan '93
Michael L. Bunder '93
Karen A. Coffey

Leslie J. Cowne’80
Sandra J. Feuerstein ' 79
Monroe H. Freedman
John L. Hanks

Michael Herz

Herbert Kronish

Adam S. Lurie’00
Valerie Mahoney ' 00
Peter J. McHugh '01

New York State Bar Association

Deborah J. Palfrey

Rabbi & Mrs. David M. Posner
PricewaterhouseCoopers
Leon Silverman

Andrew L. Sole’99

Edward & Regina Solomon
Marianne Spinelli *90

Janis Warren * 79

$100-$499

Howard Abrahams ' 94
Wendy Adler '88

Lynn C. Amari ' 98
Keith H. Archer ' 82
Ruth H. Axelrod " 90

Jerry Louis Barta’ 82

Eunice Becker ' 79

Renato Beghe

Roberta Benjamin 83

SheilaBerg

Lori-Ann Bernath ' 79

Adam Bernick '98

Kenneth K. Bezozo ' 80

Jeffrey F Bier '97

Bluefield-Princeton United Jewish
Charities

Charles & Dolores Bradley 111

Michael David Braff ' 82

Julie Marcus Brail ' 94

Marc Brick '82

Holly S. Bown-Weissman ' 83

Jean-Marc Brun ' 91

Orland Campell, Jr.

Mimy Hwang Capio ' 93

Muriel Caplan’79

Carla Wise Chanin

Catherine Marie Cohen Topp ' 00

Tracey Simone Cosby '00

Susan Stein Danoff 87

Doreen Davidowitz ' 81

Susan K. Day

Walda M. Decr eus’93

Tanis B. Deitch '93

Ledlie Sarah Deutsch ' 88

Harold Eisenstein ' 86

Louis Epstein '83

Abbey Feiler 99

James Fink

Michael K. Fistel '89

Alan S. Fox '83

LisaD. Foy '93

MyralL. Freed 80

Seth Freeman

Steven M. Friedland 99

Barbara L. Friedman ' 95

Robert F. Frier '80

Katherine H. Fritts 92

Alan Futerfas’87

Gary J. Galperin’80

Lawrence |. & Adina Garbuz '95

Thomas R. Garland

Stephanie Y. Gayden ' 93

Julie K. Gershman ' 95

Lisa Post Gershon '91

Hal I. Gilenson '91

Robert Fred Giusti 80

Wendi Gail Glassman '80

Paula Knoll Gold '83

Andrea L. Greene Goldman *90

Barry Goldstein

Lila Goldstein

Toby Golick



Class of 1992

Rachel Waren, amember of
Cardozo's Board of Directors,

was made a patner at
Davidoff & MalitoL.L.P.

Class of 1994

Services in Connecticut. Tom
Hronciah, Jr., co-founder of
Gay Damnocras of Suffolk
Courty, wastheony
Democratic candidate to qud-
ify to run for New York’s 7th
Distrid Assembly race

Lawyers Assodation, ard

charstheForegn and I nter-
rnational Lav Committee law
student inte rship program.

Catheaine Larooccahas
joined SHltzer Ceplan

McMahon Vitek intheir busi-

Fecie Requiremert For Notice
in Slip-and+4dl Litigation,”
which was published inthe
September 2000 Nev York
Sete Bar Association burnal.

Class of 1996

FdiciaS Hoeniger was

named Tax Legd Director of

theLegal Division by the
Commissiorer of Revenue

Alan Gotthelf '01

Kenneth W. Graham
Wayne M. Gr eenwald ' 79
Jonathan R. Gross’ 97

Eric J. Guuber ' 87

Malvina Halberstam

Elissa Kahn Halperin ' 82
Joelle L. Halperin '83
Elaine M. Harrison ' 92
Robert Hart ' 99

David L. Heath '99

Nancy Heller '84

Ross Neil Herman ’ 87
Mitchel Iban Herstic 81
Ronald S. Heymann ' 79
Miriam S. Higgins’95
Henriette D. Hoffman * 79
Paul Indig '90

Arthur & Judith Jankolovits
Sarah Jane Jelin ’ 79

Muriel B. Kaplan ’80
Deborah Katz ' 86

Sharon D. Katz-Pearlman ' 84
Jeffrey L. Kinzler '84
Kirkland & Ellis Foundation
Amold P. Kling 83

H. Albert Korn

David Korzenik ' 79

Judith B. Kunreuther 91
Nathan G. Lamm ’'00
Ellen & Jonathan Langemann
Lillian Joan Laserson ' 83
Judith Lebson '90

Stephan Robert Leone’88
Ilyse Levine & David Weinstein
Jeffrey |. D. Lewis’86
LisaZ. Lisser '91

Sheri F London ’93
Harvey Lubitz

Marilyn Luneberg

Frederick A. Margolin
Stacey A. Mar ques’ 00
Kenneth Matthews ' 79
Stephen B. Meister ' 79
Gary S. Miller '88

Mary Millman '81

Peter Misener

Seth A. Moskowitz '97
Shoshana Myerson ' 89
Charles B. Neustein

Nik Nikci '01

Bebe E. Novich 90
Barbara S. Odwak '80
Mark M. Oh '98

Jason Okun '00

Paltrowitz Family Foundation
Robert Parker '00

Penny E. Paul '89

Martha P Pierce

Harlan J. Protass ' 95

Craig S. Provorny '86

Vered Rabia’98

Jacob Raby

Lorraine A. Raggio ' 93

Peter Reinharz ' 80

Leah Richter '93

Mark David Rolnik * 79

Joshua Ronen

Michelle Leslie Roth 94

Harriet Rothfeld ’ 79

Jamie Rothman ’ 00

Lucille A. Roussin ' 96

Arleen Rubin '80

Adam J. Safer '94

Debra Samuelson 90

Glenn Scott Schattner ' 79

David Alan Schrader '88

Schreiber Family Foundation

Susan B. Schwab '00

Charles J. Schwartz

Martin E. Segal

Neel Shah’00

Jason K. Shames '99

Dana Ellen Shanler '87

Leon Shenker ' 00

Jonathan Lee Shemman ' 89

Warren Eliot Shimoff ' 82

Scott Douglas Silverman ' 83

Jeffrey S. Sinko '92

Jonathan E. Sirota’85

Skadden Arps Slate Meagher &
Flom

Steven P. Skulnik '83

Steven Smedresman ' 79

Joshua S. Sohn '97

Sosnow & Freed

Neil Geoffrey Sparber ' 83

William W. Specht

Renato C. Stabile '97

Suzanne A. Staubach

Maxine Stein '94

Sheldon D. Stem

Jonathan D. Strum ' 84

Stephen Sultan

Susan Taigman *99

Michael J. Taubenblat ' 88

TheJewish Welfare Fund Of
Danville, VA

Carol E. Thurer '92

Daniel F Tritter 82

Douglas C. Turnbull '94

Karel Lee Tumer '87

Stephen Alan Verp '87

Jason M. \bgel '99

Class of 1995

Fdicia Saoey Gordon joined
theNew York Courty

ressinsolvency and aeditor’s

Mor ton Wachspr ess
Beth A. Wahl "84

Joan G. Waks’85

Lisa Fishbone Wallack '93
David L. Wallen 85
Kate Wallen ' 85

Rachel L. Warren ' 92
Neal J. Weinr eb

Paul H. Weinstein ' 80
Audry Weintrob ' 84
Howard H. Weller '90
Pami G. Wexelman ' 96
Susan Whitehead ' 82
Jeffrey P Wiegand ' 82
Karen Gantz Zahler ' 81
Ella Zarky

Laurie Zeligson ' 84
Edward Alan Zelinsky
Jay H. Ziffer '83

Peter B. Zlotnick '90

UNDER $100

Adrienne B. Alexander ' 86
Elyse M. Allen

Carol Ash’'94

Miriam A. Bacon ' 96

Bank Leumi Trust Co. of NY
Janet B. Barsky ' 85
Mathew T. Bergman '99
Michael B. Berman ' 84
Nancy E. Berman '91

Tzvi Benstein ' 84

Felicia Bieber '85

Phillip L. Billet'80
ElanaBillig '96

Sharon Blau ’80

Stephen H. Block 92
Nancy L. Bloomgarden ’ 80
Nelson John Bogart ’ 87
Shoshana T imima Bookson ' 82
Etzion Brand ' 79

IraL. Brandriss’97

Sheryl L. Bregman 91
Andrew Brodnick '85
Rafael |. Castellanos ' 86
David Gary Cherna’83
Fred H. Cohen

Bruce David Cohen ’81
Arlana S. Cohen '81
Charles De LaFuente ' 81
llene S. Deutsch ' 96

David B. Diamond ' 99
Howard Fred Dubs’ 79
Jacqueline G. Eckhouse ’ 96
Kery Marsha Elgarten ' 83
Charis Emley

rights group in San Diego, CA.
Y. David Tale wrote an ati-
de, “Proof of Recurring

Conditions Can Saisfy Prima

Franklin Englander '93
Lawrence Falk ' 90
Sharyn F Feinbloom ' 98
Steven Feldman ' 85
Andrew L. Feldman '86
Susan Feldman-Gordon ' 79
Richard M. Fierberg ' 98
Aviva Finkelstein '84
Robin A. Fleischner '80
Jessica Friedman ' 96
Patricia E. Fome ' 84
David M. Gellman '94
Tiiu E. Gennert '00
Charles Gershbaum *90
David J. Glauber man ' 86
Andrew M. Gold ' 86
Bruce Gold 80

Linda Gold ' 81

LisaS. Goldberg '85

Seth Z. Goldberg ' 94
Marcia J. Goldstein ' 89
Ellen F Gottlieb '85
William Geeenbl att ' 82
David |. Greenbaum ’ 98
Sami B. Groff '97

Susan Grossman ' 81
Benjamin R. Gruberg ' 97
Ruth M. Gursky 80
Mitchell Floyd Guss'79
Debra E. Guston '88
Jeffrey S. Gutman ’93
Paule Haris ' 86
Rebecca M. Heller '97
Sandra R. Holtz '85
James D. Horwitz ' 84
Jill B. Inbar '96

Morris J. Kaplan '85
llene Kass ' 79

Michael David Katz ' 94
Benjamin Yehuda Kaufman * 88
Andrew C. Kirwin 92
Robert Knapp

Neil J. Koen ' 96

Jeffrey M. Kramer *87
Daniel S. Kriegsman '95
Roberta Kronheim ' 85
La Crosse Jewish Welfar e Fund
Asher |. Labendz ' 92
Karen Landman

LisaB. Landsman '84
Samanth J. Leventhal ' 96
Michelle S. Levitz '94
VictoriaLi '94

Edner P Louis

Barbara J. Mandel ' 84
Michael Mauro *99

Jed D. Melnick 99

Joshua G. Gerdinwas
appoirted by theFloridaBa
to serve on its Consumer
Protection Lav Committee. In

Metr opolitan Life Foundation
Kenneth Michaels’ 93
Esther Elkin Mildner ’'83
Robert Misthal

Valery Molot '85

Steven Monn ' 82

Mara B. Moradof f ' 88
Peter M. Nadler ' 82

Linda Krasropolsky Newman ' 86
Julie P. Passman ' 90

Ellen Radin '82

Jules S. Reich ' 79

Republic National Bank Of NY
Aubrey E. Riccardi '99
James C. Richmond

Philip Michael Roberts’80
Marc R. Rosen ’98

Tova Rosenberg ' 02

Karen C. Rothman ’'91
Jeffrey Rubin’89

Allen E & Ruth Schechter
Ronald B. Schlossberg
Jennifer A. Schneider ' 98
Eugene Schneur 98
Barbara Seider

Gary P. Shaffer ' 79
Menashe Y aakov Shapiro ’'00
Stephanie Thea Shatkin ' 79
Edward Daniel Siegel ' 79
R. Ellen Sigal 91

David F Silver '83

Sherry L. Silver '91

Barbara R. Silverstone '91
Donald R. Simpson '90
Sisterhood Adath Israel
Lisa C. Spring '80

Jodi Lynn Bayrd Steiner 96
Teresa M. Stoeth ' 80

Mary Isabelle Swartz ' 88
Steven R. Tarasuk

Arthur M. Tasker ' 92
Diane M. Venezia’95
AngelaM. Waithe

Michael |. Weiss’92
Michele Weissman ' 90
Judith Wildman ' 81
Douglas R. Wolf '91

Brian D. Yomtov ' 99

Amy J. Zeidman '90

Harry Zelcer '83

Ephraim Z. Zinkin ' 96
Andrew S. Zucker '99



40

addition, hewas gppointed by
thePam Beach County B
Associgionto serveonits
Community Association Law
Committee. Jbn Henes dart-
ed a software company,
BlazeVentures that helps law
firms and their dientsman-
agedocuments and communi-
cate irstantly onasingle
secure Web-basad platform.
Shimmie Homopered up a
new restaurant, Triomphe in
his Iroquois Hotd on 44th
Street in Manhattan. Ridherd
Horowitz was irnterviewed by
Investor's Business Daily about
hiswork consulting on indus-
tria espionage and other cor-
porae seaurity cases. JHf
Max haswritten and sold
over 4,000 copies of his recent
book, How toWin aHigh
Shoad Eledion Boran
Zinkin anrnounces the birth
of adaughte, Tamar Saah.

Class of 1997

JacquelineKlosek is an
associate in thecorporate
department of Goodwin,
Procter & Hoar, L.L.P Luca
Palombo was recently mar-
ried and has followed a four-
generaion family tradition by
opening anew bakery in
Co-op City.

Class of 1998

Yeel Ork gy Aspir
anrourcesthe hirth of a son,
Gabriel Noah Dary| G. Berg
isnow director of business
development, Nev Mdlia, for
EMI Recorded Music. Adam
S. Barnick, an associate with
Eizen Fineburg & McCarthy,
L.L.P, inPhladelphia
authored an article in Renn-
sylvaniaCPA Jourral, entitled
“It's Never too Early to Save
for College” Theodore E.
Froumis an associatein the
business and fi nance group of

Miller, Canfield, Paddock, and
Sone, PL.C,, intheir Ann
Arbor, Ml, office

Class of 1999

Peter J. Bilfield has joined
Littman Krooks Roth& Ball
PC. Lisa Danvson has joinad
Koenitsberg & Rubin, L.L.P,
iNnNYC. Seven J. German
prectices at Terris Pravlik ard
Millian, L.L.R, in Washingt on,
DC, ard was pat of an eight-
atorrey team that litigated
Harrisv. Florida Elections
Canvassing Commi ssion, from
theFloridastate court all the
way to the US Supreme Court.
Herepresented agrowp of
Floridavoters in theoversess
absentee ballot election con-
test cases. Ran Z. Schijano-
vidh is adetention attorney
with theCahadic Lega
Immigrant Network and has
worked srce February a the
Elizabeth, NJ Detention
Center. Daniel E. Schoen-
berg is an associate inthe
corporate and bankruptcy tax-
ation precticeof Grach
Jacobs & Brozman, PC. May
Kate Woodsjoined thelLos
Angdes firm of White
O’Connor Curry Géti &
Avanzado, which gpeddizes
inmedia and etertainment
litigation. Andrew S. Zuker
isan associatein thelitigation
department of Norris,
McLaughlin, & Marcus, PA.

Class of 2000

Gregory M. Dél isan assis-
tart state attorney i n Broward
Courty, FL. Jill Farbmenis
an associate inthe govern-
mental affairs group of Riker,
Danzig, Scherer, Hyland &
Perretti in Morristown, NJ.
BErez Gilad isan asociaeand
member of the fi nancial
restructuring department at
the NYC office of Cadwaader,

Wickersham & Taft. David D.
Kim joinad theintellecud
property department of
Norris, Md_aughlin & Marcus
PA., in their NYC office
Shaon Steiglitz joined the
corporate mergers ard acqui-
sitions departmert of
Cadwadader, Wickersham&
Taft's NYC office.

Class of 1999

RadbataKraus is an associ-
ae at theManhatten lav firm
Robin Blecker & Daley, where
she practices trademark,
copyright, and | nter ret law.
Efra Levisalega counselor
inthe Finance and Inter-
rational Activity Department
of Bank Hapodim B.M., the
lagest bank in Isreel. She
published “The Indenture
Trustee: Does It Redly Protect
Bondholders?’ in the U.

Miami Bus. L. Rev. Sheard
her husband, Zev, anource
thebirth of thar secord son,
Gil, last January.

Class of 2000

JuliaBogudovais & Lowen-
feld & AssociatesinNYC,
where she works oninterna
tional copyright protection
matters. She plars to teke the
paenrt bar in April. Issbd
Faedner isemployed at
Cravah Swaire & Moore asa
foreign assodate in the corpo-
rate department. Sheplansto
returnto Gamany in August
to purue he Referendiat
(practicd training). Rdbat
Greanbearg contiruesas a
professor of bus ness law at
YeshivaUniverdty's Sy §yms
School of Business Angda
Kirtlan returned to her retive
Audlrdia, whee she works on
mergers and acquistiors and
privaization matersinthe

corporate departmert at Corrs
Chambers Westgarth in
Sydney. zhi (Leon) Li
returned to China after gradu-
aiontoresumehislav prac-
tice With several Shangha
lawyers he will bestarting a
rew law firm, Sinotimes
Partners which will serve
high-tech companies Ruth
MecdfeHay works as a con-
tract administrator in thelegd
departmenrt of Conputer
Siences Comoration in NYC.

IN MEMORIAM

Judy Abramns’96 had beena
forme asndae at Fried,
Frank, Harris, Shriver &
Jacobsonand at Cardozo was
amember of theLaw Review.
Sheis aurvived by her 15-
year-old son.

Ravindra (Rav) Murthy '9%
was amembe of the Law
Review and clerked for the
Honorable Leon ard Bemikow,
USmagigratejudgeforthe
SuhernDidrict of New
York, prior to precticing &
Debevoise & Plimpton.

Pam d a Vandaputta-
Slvamede '90 was an attor -

ney with the Sussex County
Public Deernder’s Officein
thechild guadian progr am.
Sheis aurvived by her hus-
band, Sean Mike ard her on,
San Micheel, Jr.

lan A. Spetgang '82 was a
member of Temple Judea of
Budks Courty, wheehe
taught rdigious school. He is
survived by hiswife, dudith A.
Gerber; and two children,
Sarah and David Spetgarg.

Laurie Beth Tadin '82 was
an attomey in Woodbridge,
NJ ard ameanmber of the New
Jersey SateBar Shewas 45
years ol d.
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Making aRed DitferenceinCriminal Law

Jeff Storey’'01

ockiesat big law firms may be pulling dowvn
sx-figure salaries in posh surroundings, but
many graduates of Cardozo opt instead for
the gittier, less remunerative career of the
criminal lawyer. T hey are hddng demand-
ing jobswkhere they are convinced they
can "‘make a red difference”

Hundreds of graduates wark as prosecutors and de-
fense attorneys in a system committed both toindvid-
ud rights and to the safety of society. Ethicd praosecutors
grive to“do justice” Think Law and Order. Zealous de-
fense attorneys work to protect their dients against the
overwhelming power of the state Think T he Practice.

Prosecutors and defense attor neys sometimes dispar-
age each other, but they have alot incommon, not |east
abedrock idealign. T hey alsofrequertly share a zest for
courtroom competition, the thrill of gang toetotoe with
an adversary. And they take intense satisfaction from a
cdling that permitsthem to share thedrama of people's
lives.

The ‘right result’ in this system is supposed to
emerge from lawyerly battles of wits and facts but the
performance o the attorneys does not dways approxi-
maethis high ideal. Cardozo is conmitted to the en-
couragement of high-quality criminal advocacy. With its
extensiveclinica program, the School seeks toincucae
both the dedication and the practica skills that students
will need to survive in the highstakes, high-pressure
warldof criminal law.

For example student sinthe Criminal Law Clinic rep-
resent dients in Manhattan Criminal Court. Thoseinthe
appeds clinic write briefs for incarcerated inmates.
Otherssign up for internships a local and federd prose-
cutors offices An intensetriad advocacy program gives
students an gpportunity to learn from real attorneys.
Trid team competitions allow gudents to experiment
with their techniques.

Following are examples of how some alumni are
using their skills and how they regard their vocation.

MARC L. MUKASEY '93 guessesthat only one percent of
law school graduates ever get to try a caein cout. But
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the self-proclaimed “adrendin junkie' has tried seven
cases six resuting in guilty verdicts, during his three
and a hdf yeas as an assistart US attorney in the
Suthern District in New York.

In Cardozo's Criminal Law Clinic, the future prosecu-
tor frequently disagreed with professors witha criminal
deferse bert, but “Barry [Sheck] and Ellen [ Yar oshef sky]
introduced me to how much fun it was standing in a
courtroom arguing for your side.” They also “taught me

a lot” about how to make those argu
ments—<sharing skills from the advo- q
cates tool kit such as how to tdl a 3

gory effectively, use body language,
and cross-examne witnesses

“Cardozo turns out lawye's ready
to go into the courtoom,” Mukassy
sys =0k

While growing wp, Mukasey, 33, also had a mentor
cdose to home His father, Hon. Michad B. M ukasey,
served in the US Attorney’s Office with Rudolph
Giuliani, for wham Marc campaigned in 1989. Michael
Mukasey became a US district judge in 1988 and was
named the chief judge of the Sauthern District thisyear.
His son turns aside quegions abou following in his
father’ sfootsteps. “I'm not smart enough,” he jokes.

Before janing the US Attorney’s Office, Marc
Mukasey was a staff attorney far the Secuities and
Exchange Commisdon and served as a law clerk for 1.
Leo Glasser, a district judge in New York's Eadern
District. As an assistant US attorney, he started in the
Generd Crimes Unit before moving to Narcatics, where,
among other cases he prosecuted a ring tha was
dlegedly dspatching sleek black linmousines to celiver
coca ne to professoral officesandexclusive apartmernts.

Mukasey, who now prosecues violert gangs, says he
has “the best job in the country.” Surrounded by dedi-
cated and intelligent lawy ers and agents, he loves the
work so much that he say she wauld do it for free

“Where else can you argue for the right cause every
gngle time? Mukasey says.

But he irsists tha his jabisto“dojustice’ rather than
to pile up convictions. Justice Sutherland, in a 1935 US
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Supreme Caurt decision, said that a US attorney “may
strike hard blows’ but not “foul ones” Mukasey says that
“‘itis abeautiful thing to liveby that credb.” He getsgreat
stisfaction from getting “bad guys' off the streets, but he
sayshe also is happy when hecan exoner ate a suspect.

The courtroom is a conpetitive arena, and M ukasey
enjoys the competition. However, he adds “l wouldn’t
ge into the arena unless | wasconfidert the defendant
wasguilty beyornd a reasonable doulxt, and | had the evi-
denceto prove it.’

Attorneys like GARY G. BECKER ‘83 are dften asked how
they can defend guilty peope To Becker, the quedion
isn't rlevart. To him, the jab of the defense attorrey is
toenaurethat the defendant is treated fairly inan arena
where the adds are stacked against him or her. “I stand
upfor prirciples” he say s

Becker, 46, learned how todructure a legal argument
in Cardozo's Criminal Law Clinic. He also dscovered
that “I identified more withthe individua than with the
date” Today, he workswith Gerald Lefcourt, a promi-
nent Manhattan defense attorney. A self-described “true
believer,” he says he cauld never be a prosecutor.

“‘I'm not someone who geds up in the morning and
assigns blame,” he says. “Prosecutors get to assign
blane’ Prosecutors may get satisfaction from getting
“bad guys” off the street, but Becker saysthat their defi-
nition of “bad guys” includes “everybody from people
who blow upthe World
Trade Center to those
who smoke marijuana
in the privacy of their
ownhomes.”

Becker believes that |
the line between “crim-
inds and people like
you and me is ex-
tremdy blurry,” a posi-
tion he illwstrates by
recounting an over-
heard corversation in
which a presumably
|aw-aki d hg woman told
a companion tha she
had regigtered her car in Texas where the ratesare lower
than inNew York. T hat'sa crime, Becker says.

Buting heads with prosecutors whorefuse to gve an
inch can be frustrating, butBecker enjoys the courtroom
battle He has depoy el hisadvocat€e s skills for a wide
variety of clients, incdludng a “human fly” who climbed
the World Trade Center, a simall{ime bookmaker arrest-
ed under a big-time money-laundering statute that coud
have krought him a 20-year prison sentence, and a

Renato C. Sabile and Gary G. Becker

woman whose setiement from a famer husband the
government sought to seize becausethe money alleged-
ly had been earned through a crime. The quegion in
such cases frequently is not one of cut-and-out guilt
or innocence but whether the draconian penalties
ought by prosecutors represent “an appropriate use of
the system.”’

In one particularly “righteous cause,” Becker repre-
ented aformer lawy er who had served a six-year prison
entence for dealing drugs. Becker persuaded a state
court to restore the maris right © practice law by telling
a“story of redemption.”

‘It was one of those cases whee | felt like | made a
difference,” he says.

Becker says that the financial rewvards of his calling
are not great. A first-year associate on Wal Street fre-
guently earns as much as a veteran defense attorney.
But Renato C. Sabile '97 was glad to get a job at the
Lefcourt offices. The office gets great cases and “you
really get to work with peope in a persomal way,” says
Sabile 29.

Stabile was a biology major in college and expected to
sudy environmental law when he entered Cardozo. But
he soon became fascinated with criminal law. He had
saveral internshipsinthe field and became a menmber of
the schod's trial team “ Yau learned how to try a case,”
he says “You felt free to experiment because nobody's
liberty was at stake.”

LAURIE MACLEOD lives
on afarmin rnorthwest-
ern Massachusetts, two
hours from Boston. But
this beautifu rural area
hasitsshare of criminal
violence “Youd rever
imagine wha goes on
at night,” says Ms.
MacLeod '8&4, who runs
a fiveattorney state
! prosecutor’'s office in
g Franklin County.

MacLeod, 45, grew
up in Delaware and
wert to college in Massachusetts. After graduation and
before enrollingin law school, she ran a restaurant and
music hall in Northampton. She met her husband, Mark
H. Blwer, at one o his performances asa professond
down, hishusiness at the time. Bluve also went to law
school at Cardozo, graduating a year after his wife. He
worksat alaw firmin Springfield “I don't know w hether
it's a gep up o a step down' from his previous caresy,
his wife jokes.
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MacLeod participatedin Cardozo'sCrimina Law Clin-
ic but handled civil casesfor several years after she grad-
uated. A derkshipwith aNew York State Supreme Court
justice in Brooklyn reanekened her interest in criminal
lan When she and her husband returned to Massachu-
setts, she signed up with a prosecutor’ s dffice. She has
worked there for eight years, spending much of her time
handing cases of domestic violence.

The job does nat pay
hig-city wages—the cur-
rent garting salary for a
Franklin County prose
cutor is $35,000—but |
MacLeod loves the |
wark. She likes being :
involved in “the drama |
of people’s lives' and |
enjoys the feeling of |
“dang good” She treats
everycase very serious-
ly and won't go forward
unless there is suffi-
cient gult to support a
conviction. “That's an
honorable paosition to be in,” she says However, she is
accasiondly frustrated by skepticd judges and juries.
Proving guilt beyond areasonable doubt is “a very, very
high hurdle”

Many prosecutors eventudly become defense attor-
neys, but MacLeod saysshe woud have a hard time
defending peop e like the ones she has prosecuted.

She recalls one case in which a husband viciously
beat his wife while their young children (8, 5, and 2)
looked on. He hit her with a beer bottle and banged her
head on the dashboard o their car before throwing her
and the kids from the vehicle. “She couldn't forgive her-
self because the kids saw it all happen” MacLeod says.

On the day of his scheduledtrial, the husband bolted
from the courtroom. By the time he was apprehended,
the victim had moved to Florida, one withess had ded,
and arother coud not be found. Sill, MacLeod secured
a corviction “lI coddn't even tdl the victim how it
turred ou,” t he prosecutor says “But | felt like | ddright
for her.”

Stheck and Laurie M acleod

Defense attorney JORGE SANTOS '89
says pr osecutors have atoughjob and
he won't criticize them. But he does-
n't think he could do the joh either.
He sometimes imagines himself in
the role o a prosecutor listeningto a
defense attorney argue for low o no
kail. “I can see mysdf saying to the
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judge ‘you know, he's right,” he says.

Santos the son of Cubanimmigrants who grew up in
Queens became interested in the law when he wan
dered into the courthouse during the Howard Beach bias
murder trial. After a few years with Legal Aid, he start-
ed a solo practice, sharing spacewith a few other ator-
neys Hedoes cases in Manhattan and Brook ly nin addi-
tion to Queens. Most o his clients are Hispanic. They
range from serious drug
dedlers to businessmen
harassed by the city’s
qudity-of-life campaigny
he recertly jourreyed
to Washington to partic-
ipate in a federal death
penalty case.

Santos s own parents
' had a gnall clahing
bugness in their home
and were someimes
. bothered by police, he
says. That seded his
intertion to become a
lavyer and “to go up
against the system.” Sartos, 38, sayshe still is passionate
about people'srights but he has become mare redigtic
His clients certainly have a pragmatic attitude. “They
want to knowv how they can get off,” he says.

Facing powerful prosecutors and judges, “you have to
make concessions to get what you want,” Santos adcs.

MARCY CHELMOW '97 showed up wearing srsible

pumps for her fird arraignment shift as a prosecutar in

Manhattan night court. Before too long, however, pan

was shoating up her legs. By theend o the evening,

after eight hourson her feet,“l wasdraped over the padi-
m,” she says.

Working as an assgant district attarney in New York
Courty has been a revelaion for Chelmow. She discov-
ered that the job can be very tiringand that it is hard to
goppeople from lying. Occasiond discomfort nawith-
gandng, Chelmow loves her job. She has finished her
initid threeyear commitment but doesn't have any
plans to take anaher job. Anything else wauld be too
dul, she says

Chdmow; 43, worked in the data processing depart-
ment o an insurance comparny before going to law
shool. At Cardozo, she had an internship with the
United States Attorney’s Office and participated in the
School’s mediation dinic.

Even as a yourg prosecutor, Chelmow has a lot of
power and resporsibility. She sometimes feels bad when
her actiors give somebady a felony record. “But then |
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dart thinking, Wait a minute—'m not the one who sad
thedrugs.” All in dl, she believes that “doing justice isa
better god than the defense attorneys god o ‘getting

my guy off.”

| At first, DANIEL M. FELBER '83 waan't
sure he wanted to go to law school.
He worried that its formdidtic, fact-
drivenreasoning “tends to inhibit the
cregtive process” But there are com-
pensations. For one thing, Felber
found, “Gdiath can be slaininacourt
of law.” And Cardozo helped teach
him how to bring down the gants

One of the “Goliaths slain by Felber and his partner
Robert Balsam was the Chicagobased legal behemah
Baker & McKenzie. After several very lean years during
which Felber and Balsam devoted most of their re-
sources to the case, they convinced the state Division of
Human Rights that the firm had fired Gedffrey F. Bowers
'82, awdl-regarded | egal associate, because he had AIDS.
Bowers diedin 1987, shortly after testifying at adminis-
trative hearings, but thestate agency awarded his estate
compensatory damages of $500,000. The law firm even-
tudly dropped its apped after negotiating a confidential
settlement with the Bawers family . A corfidential settle-
ment was aso reached in the Bowers family’'s suit
againg the creators of Philadephia, a hit movie starring
Tom Hanks that resenbled Bowers's real-lifestory.

Felber horned his advocacy skills under the tutdage of
Barry Sheck a Cardozo's Criminal Law Clinic; he con-
tinued towork with theClinic for severd yearsfollowing
his graduati on. Today, he isthe litigation specialist inthe
four-lawye “boutique” firm of Balsam, Felbe &
Goldfeld. His cases range from crimina to contract law,
and he has started dablling in personal injury law,which
employs the same basic trid concepts as criminal law.
The only dfference istha the winner in acriminal trial
gets a not-guilty verdict, whereas the winner in a pe-
sonal-inury case gets a lot of money.

Most o his dients still are “Davids like Geoffrey
Bowers;, Felber frequently takes on megafirms that
have virtually unlimited resources. His own resources
ar e not unlimited, so he hasto be pragmatic in theway
he approaches cases. That only makes “the victory all
the sveeter.” However, after 18 years of courtroom bat-
tles, Felber says that confrontation no longer holds the
alureit once did, so he has become more interested in
mediation. Wha ever the method, he says that it is an
hona and a privilege to defend people whose rights are
threatened.

The biggest Goliath of them all is the US Department
of Justice. The government was Felber’ sadversary when

he was assigned to represent one of the confederates o
Sheik Abdu Rahman, who wascharged with conspiring
© blow up public buildings. Felber, who had to leave the
case when his client decided to cooperaewith the pros-
ecution, says that “allegatiors were horrific,” but he
never really believed in the conspiracy. Sill, he found
the atmosphere of thetrial, withitsgrim prosecutorsand
tight security, to be somew hat intimidating.

“| feltin many respects that | was trying this case in
someother courtry,” Felber says

To succeed, a defense lawy & like STACEY RICHM AN "9l
must be ready to go to trid. But an attorney’ s work fre-
guently is dore far from the courtroom Richman
worked for a year to convince a prosecutor to reduce a
misdemeanor charge agai nst
aclient to aviolation. A crim-
inal conviction would have
cost the man, a banker, his
careey.

“That's a great day,” says

Richman. “That guy is very
happy, and | am very

Richman, 34, alsohasrep-
resented more glamorous
clients. After graduating
from Cardozo, the daughter of Bronx attorney Murray
Richman wanted to go to a place“where nobody knew
me and | got treated like everybody else” In Los
Angdes she worked asan entertainmert lawyer, repre-
«nting, among others dients, Jon Voight and Ivana
Trump.

But she loves New York and always danned to come
back and work with her father. She recently was men-
tioned inaNew York Pogt article about hot new attorneys
According tothe Post, she and a colleague, &. John'sLaw
Shool gaduate Renee Hill (pictured abowe), have han-
ded highjprofile cases invdving the rap and hiphop
artists Jy-Z, DMX, and Shyne, the alleged gunmanin
the nightclub shooting that involved Sean “Puffy”
Combs Her father wasquated as sayingthat the two are
“the Dream Team o the Future.”

Sacey Richman jokes that “entertainers are often
ciminal and criminals are often entertaining.” But she
saystha each and every case, whether o notitinvolves
a celebrity, is challenging because “you get 0 involved
with peopl€s lives” Mareover, crimiral law isone of the
few fidds in which you can still experience victory. “It's
\ery powerful,” Richman says.

Richman works with two other Cardozo graduates at
her father’ soffice.

Andrew M. Horn '92 gets 75 percent of his business

WAk, Il CPRTHIT HE HE 1 OFF. T
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from crimina lav cases A lawyer can make more
mone writing contracts or shepherding mergers and
acquidtions, but to Horn, “it seemed more appealing to
do somehing involved with people’s liberty.” Not to
mertion the visceal excitemert trial work produces

ADAM M. JAFFE '97, who was a debater at Syracuse
Universty, likes that excitement; he has done 12 trials
since January 1998. “I'm not dfending my dients” he
says ‘I'mdefending ther rights” Horn agrees that“guilt
redly isnt the issue a all.” He saysthat we have a good
sysem because “itis tested every day.’

Richman does not approve of crime either, but she
[aysitis na her job tojudge her clients. She says many
prosecutors, with ther holierthanthou attitudes, don't
see defendants asindviduals and frequently overcharge
them. Once suspectad criminals arein the correctiond
g/stem, “they aretreated like animals” Richman addks.

For the solo practitioner trying tomake aliving, crim-
ind law involves a lot of hustie. Richman, who is fre-
guently in court all day, often meets clients a night
“You mug med clients when they are avalable’ she
says. Jaffe isfrustrated that some judges are openly crit-
ical of attorneys “They don't undersandthat we are try-
ing to build a business ard the way we are treated in
front of the clientis very important.”

A good defense attorney must be well prepared and
pro-active. Winning is dl in the detals, Richman says.
In ore recent murder case, a witness insiged he had
seen one of Richman's dients fleeing the scene.
Furthermore, he said he had been only 15 feet awvay.
She measur &l the area and found that he coud not have
been closer than 300 feet. “Jurieswant to do a good job,”
she says “They're paying attention, so you'd better be
paying attention.”

CATHY POTLER '8l was touring an upstate prison in the
early 1980s when she encountered a closed and locked
door. “You don't want to go in there,”
he guide said.

Theroom was being used to isolae
prisoners with AIDS from other
inmates and prison staff members.
Indde, Potler found emaciated men
who were receiving little medical
treatment; they had, in fact, been
abandored by the crimind justice system. “Noboob/ was
redly focusing on medicd care in the way this popua-
tion needed,” saysPotler, who hdped to change that by
researching and writing one of the first studiesd AIDS
inNew York Sate prisons

Taday, Potler, 47, uses her legal traning to address
isses at the back end o the criminal justice g/stem,
focusing on what happens after the other lawyershave
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done their work. “We livein auch a punitive society,” she
says “All we hear abou islocking peope up and throw
ing away the key. Our public officials forget that peope
are coming out of prisons daily, often less prepared to
Bke on the hardships of life than before they were
locked up.”

Potler studed anthropology and archaeology in col-
lege She then got a job monitoring police patrols in
Philadelphia and New Yok, where she saw “all sorts of
illegal activities.” That eye-opening eperience con-
vincedher to attend law school. “I wanted to know more
about criminal law and the US Congitution,” she says.
After graduating from Cardozo, she was hired by Nassau
Courty Legal Aidto fight sex discrimination at the coun-
ty jail.

Although she participated in Cardozo's Crimina Law
Clinic and loved going into the courtroom, Potler turned
© policy because litigation sesemed to teke solong But
law school provided a jump start for her policy efforts.
Moreover, she found that she could combine her legal
training with her anthropdogy background to conduct
investigations.

Potler worked for the na-for-profit Correctional
Association of New York for eight years focusing on
issues like the care of prisoners with AIDS, mental ill-
ness and other conditiors. Shecurertly isthe deputy
executive director of theNew York Board of Carrection,
a non-mayoral city agency independent of the
Department of Corrections that writes legd standards
and monitors conditions a 15 city jailscurrently holding
about 15,000 inmates. One o Potler's jobsis to investi-
gate all suicides and unusual deaths toidentify problems
that need to be corrected.

Thesmall agency, which the Giuliani administration
unsuccessuly soughtto abolish a few years ago, recent:
ly determined tha inmates were not receiving proper
medica care under an HMO-+ype contract that gave the
health care provider afla fee for each prisoner. Prodded
by the Baard, the city eventually tightened its oversight.
It soonwill shift to anew jal health contract witha new
vendar using a fee-for-services approach “Until the city
gets it right, it is difficult to wak away fromthis kind of
wark,” Potler says.

Potler likes her wark, and she is hopefu that officials
eventudly will conduct a serious public debate about
aternatives to incarceration and the socid conditions—
auch as powverty, substance abuse, and mertal illness—
that produce crime. For the momernt, howevey, few peo-
pe are aware o what goes on inside jails and prisors.
“When | bring peaple irto jails, it really changes their
dtitudes” she says. “People don't undergand what
deprivation of liberty means until they walk out and the
gates clang shut behind them ” n
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leven yearsago, the French deconstruction-
istphilosopher Jacques Derrida partici pated
in a conference at Cardozo on “Decon-
struction and the Possibility of Justice.” He
ddivered an addresson “The Force of Law,”
hich was later published in the Cadozo
Law Review . Snce then, D errida and Cardozo have main-
tained a relationship that has brought him back to
Cardozo on an annual basis a relationship that he has
described as “precious to me.” In October, Derrida re-
turred to Cardozo once again, this time to lead a dscus
sion on the death penalty. The evert, which filled the
largest of the Law School's lecture hals to capacity, was
sponsored by the Jacob Burns Ingitute for Advanced
Legal Sudiesas part o the annual Law and Humanism
series sponsored withthe New School University.
Derrida described his ongaing seminar on the death
penalty, of which this gppearance wasa continuation, as
focusng on severd threads, including thecrudty of exe-
cuion, the nature of sovereignty in relation to capitd
punisiment, the death peralty in the Western philo-
ophical tradition, and the world political trend tow ard
the abolition of capital punishment. Derrida gracioudy
encouragedthe audience to participate inthe d sussion,
reiterating that he conceived of the event as a seminar
rather than alecture
The issue of crudty was one of the first that Derrida
introduced, nating that the US Constitution bans cruel
and unusua punishments. Theword cruel comes from
the Latin word meaning bood and Derrida argued tha
the word carries conrnotations of making anather suffer
for suff e@ingssake, or even taking pleasure inanother's
auffering. The audience for the most part dd not pursue
this paint, and this wasalost opportunity. T he implica-

Dearridaont

tions of Derrida’s dbservation run, fascimatingly, in two
different directions. Punishment is customarily defined
as hard treatment imposed because of a violation of legal
rules If sg then does this mean that execution asa pun-
ishment is neve cruel, because it is not merely the
imposition of suffering for itsown sake?Or does it mean
omething entirely dfferent? Capitd punishment has
been justified on the ground that it is cathartic for the
victim’s family. But is an execution for this reason redly
anything more thanthe infliction of suffering for suffer-
ing ssak €? If so, then this reason cannotbea justification
for punishment. Punishment is the infliction of pain for
good reasons. It may be that execution, being cruel, can
never be a genuine punishment.

The issue of capitd punishment in the Western philo-
ophical tradition received greater attertion. Derrida
began with the surprising but true observation that no
philosopher in the Western tradtion argues againg the
deah penalty, while many of the most prominent,
notably I mmanuel Kant, advance arguments in favor of
it. Prof. Scott Shapiro picked up this pant, suggesting
that the reason is the dfficulty indistinguishing logical-
ly between death and other punishments The strongest
arguments agai nst the death penalty are emotional ones:
Executions are unpleasart; they create anxiety because
we can never be certain of gult; and executiors arelike
ly to be soughtandsupported by many people we do nat
respect. These are not the kind of argumerts that philo-
sophers make. Derrida concurred, and expanded the
pant to sugged that perhaps there is no pue philo-
0 phical argument agairst the death penalty. The ques-
tion can be resolved only in pditica discourse, na philo-
phical discourse In that case the abolition of the
death peralty inany given society isalways a contingent
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DeathPenalty

thing. It might be brought back at any time, depending
on the state of political consersus.

Derrida also suggested the complexity of this political
problem a severd points Prof. Peer Goodrich, who
moderaed the corversation, observedthat war is a man-
ifestation of the death penalty, andthatit may be impos-
sible to abolish the death penalty without first abolishing
war. Derrida agreed. He naed that there is a hypocrisy
in the abolition of cagpital punishment in that it occurs
within and is undertaken by a naion-state, while the
nation-gat e presenvesitself by killing externad enemies.
By doing so, it legtimates the idea of killing enemies of
the public—which wauld seem to include the criminal.
In his opening remarks, Derrida observed tha it is
impaossible to separate polit-
ical sovereignty from the
power over life and death.
For this reason, the Uni-
versd Declaration of Hu
man Rights states excep
tions to its ban on capitd
punishment. In order to
maintain an essential aspect
o its sovereignty, the state
must resrve the right to
impose the penalty of
death, at least in exception-
al cases.

Perhaps for these rea
sons, Derrica naed, the
progress that has been
achieved in the abdition o
cgpital punishment around
the worldhas come about as

g
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Kyron Huigens
Professor of Law

aresult o relations between sovereigns. The European
Community demands the abolition of capitd punish
ment as a condtion o memkbership, a condtion that
play ed arolein France sabolition of the penalty and one
that might lead Turkey, which seeks membershipinthe
Community, to do so as well.

Derrida described hisown participationin the debate
in these terms Given that no knock- dow n phil osophical
argument exists the maost one can dois to makesmall
contributions to huildng political consensus Derrida
plans to continueto do this, in books, essay s and semi-
narssuch asthis ore. Itis likedy, onthe evidence of this
event, tha his contribution evertually will na be a
gmall one at all. .

23



Flection

ITWASAN ELECTION THAT HAD INTRIGUE, HELD INTEREST, AND CAPTURED
thei maginati on. Precadent-setting count cases werebeing decided as pesondities
aurfaced and became household names and the brurt of late-night tdevison jokes
New words like“Votomatic and “chad” became part of our everyday corversations,
and the dection process and its photo-finish ending seemed to grip the courtry. It
provi ckd one of the most wondefu of dvics andlegd lessons. For thefirst time
people became fascimated with the ins and outs of the electoral process and the
laws that governad it. And who bette to explai nwha was happening and makethe
process underslandable to usthan alaw professor?

Because of the nature of thedectionand thedaly—if not hourd y—twists and
tums it took during the fiveweeks of counting and recounting votes, legal contests
and arguments, gppeds and more aguments the media sought adviceand informa:
tionfromlegd pundits nearly 24 hours aday. Beginning laein November through
theSupremeCourt's find ruling on Decamber 12, Cardozo professors were quoted
and appeaed on television every day from 6 a.m. right through the 11 p.m. news.
Even severd daysafter Gores concession, Prof. Monroe Priceappearedon aSunday
morning show to discuss, “Can George Bush lead after this dection process?’ The
following artides and letters, which were edted for incluson here were among
those that Cardozo professors wrote during this historicd momert.
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Decembe 1
USSupreme Court hears argu ments on
Bush appeal tha says FloridaSupreme Court
improperly extended the November 14
deadi ne for certification of vote

Decembe 4
The US Supreme Court orders theFlorida
Supreme Court to clarify its ruling on
the extended certification date

Decembe 8
The FloridaSupreme Court or ders
an immedate manud recount of dl bdlots
in the state where no vaote for presi dent
was machiner ecorded.

Decembe 9
On Bush apped, US Supreme Court
haltsthe manual courting.

December 10
Lawyers file briefs with the Supreme Court.
December 11
US Supreme Court hears arguments.
December12

Supreme Court overturns the Florida

Supreme Court. Florida House votes to gppoint

dectors for Mr. Bush.

Decembe 13

VicePresident Gore concedes.

ELECTION 2000

Decembe 7

A FINE MOMENT FOR FEDERALISM

MARCI A. HAMILTON
THOMAS H. LEE PROFESSOR OF PUBLIC LAW

he Supreme Court's decision ... is, a its heart, a

tribute to the politicd restraint of the justices, and

to their remarkabl e respectfor t he rd eof thestates

in our federal system. Indeed, [the] decision was
per haps the finest momert of federalism yet reachedin
thiscountry's history.

The justices stood at a crucial point in history, at the
gpex of their potentid influence, with theability to grasp
the power to dgermine the outcome of the election if
they so chose. The media ket billing the Caurts deci-
son as though it were the endgame; the polisters kept
asking abou it that way; and indeed, if the Cout had
dmpy held that the manual recounts were invdid, an
endgame it would have been (checkmate: Bush).

But the justices chose unanimously to take another
path, and to fdlow their entrenched rule of deferring to
gate supreme courts onthe meaning of gate law. Thus,
they asked the Florida court—in a brief opnion andin
moderate tones—to expain its decision to extend the
deedline for certifying the election, inthe context o the
federal principes the Courtlad out.

The opinion aimed to ensue that the Florida
Supreme Court acted within its proper sphere, conss
tent with constituiional federalign. At the same time, it
adso exenplified the US Supreme Court'’s acting within
its proper sphere, consistent with congtitutiona federd-
ism. It made clear that overreaching—on ether the state
o the federal levd—w auld nat, and should nat, occur.

Appeaed on Findaw.com and CNN.com

Decembe 10

DRIVEN BY POLITICS

PETER LUSHING
PROFESSOR OF LAW

Tothe Editor:
If the United States Supreme Court justices vote along
ideological lines based on their view of federaligm, it is
understandable and higorically in accard with how jus-
tices perfam their work.

But for the five prevailing justices to be driven by pol-
itics to the extert that they are willing to dsavow the
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dates rightsideology that their voting records reflect is
disadgrous to both the court and the country.

Thepublic can now judgifiably view the United States
Supreme Court, and especially its mg arity, asa political
clubhouse

reprinted fromT he New York Times

Decembe 14

A JUST & WISE ACTION:

TWO SIMPLE PRINCIPLES OF THE
SUPREM E COURT RULING

JOHN O. MCGINNIS
PROFE SSOR OF LAW

heSuprem eCout'sdecision Tuesday [Dec. 12 will

beread aslong asour mation survives In the short

term, it is sure to be the sulject of much abuse—

but in thelong run we can hope that it will be
undersood for what it is:

a clealy reasoned judg § B ETR
. mEED L=
ment rooted in funda- _T'T ety
L ! "
mental law that wasalso ;=

an act of statesmanship - .
of high order. L A
Knowing that they
would be attacked as
political partisans by un
doubted partisans, partic-
ularly in the press and
the legal academy, the
majority nevertheless
followedthelaw andpre-
vented a constitutional
cigs. In a city where
leedersoftentryto dodge
accountability for maor
decisons, the justices
accepted responshbility
in full recognition of the
consequences

G DOCTE, TOTHG BEATE

Tha herw b rwe,

Commentators have already confused the public by
uggesting that the decison was conpex. In reality, it
rested on two simple and | ucid propostions:

First: The recourt ordered by the Horida Supreme
Court violated the Equal Praection Clause of the
Constitution because it lacked any assurance that two
physically identical ballots would be counted alike.

Second: No constitutional recount could be finished
by Dec. 12, the day the gate court consistently read as
the drop-dead date by which Florida law had contem-
plaed resolving a presidential election....

Findly, despite Justice Breyer' scaim that no indi-
vidual rights were involved in this case, individual rights
were a its heart—theright of each vaer to have his or
her vote count equally. What is the cout for, if not to
resolve questions of indvidual rights clams when they
are presented by a candidae who had hinself been
hauled into court against hiswill?

The alternative of judicial abnegation would not have
served the country well. If the count had gone forward
with constitutiona infirmities, itwoud have been sub-
ject to subsequert chal-
lenge in the courts. Flori-
da legislators wauld have
named their own date.

Instead of starting
January with a Congress
ready to address natioral
problems we woud have
garted with a congitu
tiona imbroglio crested
by a count that seven jus-
tices believed unconsti-
tutional. The decision
yesterday thus was not a
reckless intervention by
the court bu adefensive
act protecting political
sahility.

From Virgil's Aeneid to
Shakespeare's Henry V,
many of the great works
o literature have focused

Y

EDITORS NOTE Hection 2000 was not the first election that gripped the public or whaose outcome was disputed. The dection of 1876
involved anElecdoral Call ege controversy that pditical cartoonist Thomas Nastillugrated in thepages o Harper’s Weekly. Theimages
usd hereare from the Rutherford B. Hayes versus Sanuel J. Tilden election and reflect some of the parallels with our most recent
eledion including Florida playing a central role in the controversy, disputed elecion returns and different winners o the Hectord
Cdlege ard the popu ar vote. When the election could not be called a month after it took place, Mr. Nast placed himsdf at the center
of hisown cartoon, preparing his pendl for thework ahead. The cartoons are published here courtesy of HarpWeek LLC, and all of
those that were published in Harper’s Weekly during the dection of 1876 can be see on the World Wide Web at Har p\Week.com.
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on the burdens that leaders must assume. Good |eaders
must cast aside many pesonal considerations, particu-
larly the desire for universal affection, because paradox-
ically that affection is often won at the expense of the
public’ swdl-being.

When the partisan hitternessof thisseason has long
been forgotten, this decision may well be remembered
as a just and wiseaction by leaders themselves worthy
d cdebration.

reprinted from the New York Post

Decembe 15

THE US ELECTIONS, STATE BY STATE

EDWARD A. ZELINSKY
PROFE SSOR OF LAW

t the moment, it indeed appeas that Governor
Bush will havearazor-thinvictory inthe dectora
college while Vice President Gore carried the
popuar vote However, the impications of this
discrepancy are more prablematic than...[some] suggest.

On one level, the popular vae is an undeniable
mat hematical fact, derived by addng together the votes
each pregdertial cand date receives in each of the state
contests However, on anather level, the United States
does not have any rational popular vate sinceit actual-
ly has 51 separate elections, each conducted under its
own rules It is not clear whether the combined results
of these separate stete elections praduce the same out-
come as would a truly national cortet hdd under one
set of uniform procedures.

Congder, far example the case of Oregon, which con-
ducted its entire election by mail ballot. The vote was
narrowly divided between Governor Bush and Vice Pres-
ident Gore, and had one of the highest participation rates
in the United States. Suppose that Texas a Bush strong-
hold, hadusedthe Oregon system Would the Texas voter
participation rae have increased under the Oregon
rules?...

We don't know... andcan, atbest, speculae Bu with-
autthose ansvers, itis quesionable whether we can add

beether the Texasand Oregon totd sandcall them a uni-
fied “popuar vote”

Or corsicer the dfferences in state laws concerning
absentee bd|ds. Som estates ef fectively encourage such
bdlots; others do not, relegating the absentee ballat toits
traditiond role of permitting those unakde to be phy s-
cally present at the pollsto vote. Again, without a uni-
form national standard for vating procedures itis poss-
ble that the popular vote plurality actudly reflects one
candidate doing dispropartionady better in the states
withmareliberal absentee votingrules

When ... electionsare asclose as wasthis presidentia
contest, conparing vote totalsunde dfferent state elec-
toral processss, if not quite comparing apples and
oranges is at least comparing oranges and tangerines.

Accordingly, we shoauld na inwest great normative
weight in the concept of the popuar vote, as it does not
represent a national tota determined under uniform
rules

Reprinted from T he Jerusalem Post

Decembe 15

VOTING RIGHTS, RULES, AND
EQUAL PROTECTION

MON ROE E. PRICE
JOSEPH AND SADIE DANCIGER PROFESSOR OF LAW

mod people reading the bombshell Supreme

Cout case o Bush v. Gore, what was extraordinary

was its defining significance in ending the 2000

presidential election. My reaction was nore pe-

soral, aimost nostagic 1t was abou alittleremembered

decision and its lessons concerning cortinuity, judcial

tradition, and the taming and ab=orption of radical new

doctrine

The almost forgotten case was Carrington v. Rash, de-

cided by the Court in 1965, and it involved an unusual
voting rightsrule from Texas

The Texas constitution had prohibited “any member

o the Armed Forces of the United States’ who moves his

home to Texas during the course of his military duy

“The dexision yesterday thus wasot arecklessi rterverntion by the court
but ackefensiveart protecting political S &bility.” —wceinis
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“TheUnited Staes doesnat haveany retiond popularvote
since it actualy hasb1separaedetions eech conducted under its own rules.” —zevinsy

from ever voting in any electionin that state “solong as
heor sheisa member o the Armed Forces” The provi-
sion and its imp@eamenting regulations were designed to
protect Texans from bang swam ped by military person-
nel at a base, particularly abasenear athinly populated
town.

The challenge to the
Texas rue came to the
Supreme Court when |
was a law clerk to
Justice Potter Sewart,
and after argument and
the confererce of the
judices the case was R T
assgnedto himto write 2
for an dmost unani-
mous Court.

Jgtice Stewart, in a  mere o e

preyEss IR B W TR re—— o 0 A

brief and characteridti- I PR L e P

iEaeums et LU T sl WM s

cdly elegant aqpinion, e e
held the statute uncon- B ooy bl el e
ditutional. The gound Fr e ey
he used was similar to I....

the one employed by
seven of the Court’'s
justices in the historic
Florida case. It was the
Equa Protection Clause.
It all ssemed so sinple.

Bu, as a law derk
ressarching the ques-
tions, | had been
amazed to discover that
the Equal Protection
Clause had newer been
invoked by the 3
preme Court—or hard-
ly any other caurt—ina
similar circumstance, namely to hold unconstitutional
gate voting igibility provisons. And | waan't the only
one tomake this discovery.

The awgust, formidable, learned Justice bhn Harlan
forcefully dissented. The fact that he was done in dis-
sent never detracted from his authoritative, thundering
judcial voice. "Anyone na familiar with the provisons

WINTER 2001
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o the Fourteenth Amendment, the hidory of that
Amendment, and the decisions o the Court in thiscon-
gitutiona area, woud gather from today’s opinion that
it is an established constitutional teret that state laws
governing the qualifications of votersare subject to the
limitations of the Equal
Protection Clause. Yet
any dispassionate sur-
vey of the pag will
reveal that the present
decisionisthefirg to so
hold.”

As Justice Harlan
put it, commenting on
2 the striking down of the
i ey ch-"'_ Texas voting restric-

tions: “While | cannot

Tiew Cmrae . express surprise over
Rk Mo ey | today’s decision after

i the reapportionment
- cases, which though
bound to fdlow | con-
tinue to believe are
constitutionally inde-
fensble | can and do
respectfully, but ear-
nestly, record my pro-
teg against this further
extendon of federal
judicial power into the
political affairs of the
Sates”

Now, the descen-
dants of Justice Harlan,
in Bush v. Gore, have
i ’ enunciated as unprob

nE lematic what he consid

ered to be heresy.

The justices of the per ciriam decisionin Bushv. Gare
tried to hem in the radical implications of the constitu-
tional doctrine they w ere announcing. In a sentence that
will be the subject of hundredsif not thousands of cases
and legidative inquiries the Courtsaid, famously, that it
was nat deciding “whether locd entities, inthe exercise
of their expertise, may develop different systems for

lank. pily § W

=
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“Now, thedescendants of lusticeHarlan,in Bush v. Gore,
have enundaed asunproblematic whet he considererl to beheesy.” —srice

implementing elections” Instead, much more narrowly,
it was “presented with a situation where a state court
with the power to assure uniformity has ordered a
Satewide recourt with minima procedural safeguards.”

Bu thereisaredevant lessonin Carrington v. Rash and
the reapportionment cases before it. Great and radica
doctrine, broad under stlandings of justice, cannot be eas
ily cabined. Whether the Cout stumbled, reached, or
corsciouwsly entered the world of meticulous measuring
o actud voting practices the outer reaches of its deci-
sion-making can hardy be measured.

The little case of Carrington v. Rash, then, has been
forgotten But it isa distant ancestar of Bush v. Gore.
Carrington newly empowered afew thousand soldiers at
bases in Texas. Bushv. Gore will change voting practices
throughout the land.

Decembe 18

WHEN “INTERPRETATION™
BECOMES “CHANGE”

RICHARD H. WEISBERG
WALTER FLOERSH E MER PROFESSOR OF CON ST ITUTIONAL LAW

n interesting autgrowth of our ongoing pditical

process thisyear isa debate about the way words

work. The predominating view still seens to be

thatthe meanng o language isokjective andcan
be grasped through an automatic response by listeners
or readers. So, for example the Florida Supreme Court
needed only to read the State Legislature sstatutory lan-
guage. From there to expaining what the legidators
meant involved, in many people's minds, a process No
more complex than, say, a voting machine's reading of
a ballot.

This “majority’ view of the step fran utterance to
understanding was articuated by Joseph P Klock, Jr.,
the secretary of state€'s attorney before Florida's high
court. “But Justice Lewis” he argued, “ther€s jud so
much baggage the word ‘inter pretation’ can carry onits
back before it becomes nore of a change than it is an
interpretation.” Capitalizing onthe US Supreme Court’s
own skepticism about the way Florida's justices were
explaining the wvoting procedures of that state, Mr.

Klock seemed to be stating the obvious.

A lawyer, especially, shoud know better. Many times
inour histary, the meaning o importantw ord shas shift-
ed dramatically, andlawyersand judges are usually the
resporsible parties About a century ago, for example,
the phrase “equal protection” was interpreted to mean
separate but equal. Did the Klocks o that era ever con-
template thel80°shiftin meaning that finally occurred
in Brownv. Board of Educatior?

Whenthe Supreme Court decided that the Equal Pro-
tection Clause could not permit so-cdled “separae but
equal” fadilities, was it interpreting theclause o was it
changing it? When the current conser vative-leaning jus-
tices read the 10th and Iith Amendments to enhance
States rights against i ndivid uals attempting to sue under
federal law, are they carrying too much linguistic bag
gage or are they merely doing their job of interpreting?
And wha about their own dection-closure interpreta
tion o the Equal Protection Clauseit<elf; was thisextra-
ordnary gretch regardng the local standar ds for vote-
counting “interpretation” or ‘change’?

Judgeshave the sober task of interpreting legislative
(and sometimes constitutional) language. Those who
accuse them o changng that language redly mean that
they do not agree with the inter pretation We shoud not
let these advocates degyade the work of judges by mis-
gating our common underganding of the way language
works. And so the United States Supreme Court finally
dplayed its greatest cynicign in Bush v. Gare not <0
much by paying politics as by deliberady distorting the
way judgeswark withwords.

Decembe 18

THE SUPREM E COURT IN REAL TIME

MICHAEL HERZ
PROFESSOR OF LAW

he post-election legal proceedings had their
moments of humar. The oral aagument in Bushv.
Gore may have produced the most guffavs as
Jseph Klock struggled to correctly identify the
Justices of the Supreme Court. But if one finds humor
in the absurd, the comic highpoint came 34 hours later
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(34 haurs) whenthe Court released itsdecision and on-
air reporters ludicrously attempted to undersand, syn-
thesize, and explain 65 pages of judicial exposition
instantaneoudy . It wasna for some time thatreporters
had the chance to read and digest the opnions and
report what the Court had actudly done.

In Bush v. Gare, un-

the (wel-fourded) sense that it had become a purely
pditicd actor. Na only wasit ruling on a pditical bat-
tle it was a contemporaneous participant The usual
insulation and di stance had evapor ated.

In The Least Dangerous Branch, the late Prdfessor Al ex-
ander Bickel wrote o the courts’ advantage over the pol-
itical branches in pur-

fortunately, the Court Ll:'-..lhiﬁhl,ﬁ, RETUF‘-M rm: BoARD | suing principle rather
put itsef in the role of Pmﬂ_ . ) © _q thanpdicy:
the TV reporters who - i

were fumbling in the “.'f.:"".":'ﬁ:.:f.:_,n
dark rather thanthose 5=
who cauld read firg
and report later, in the
clear light of day. The
Court attempted the
judicia equivdent o
instant aneousness  op
erating in real time
The fiasco that result-
ed will not cause the
Caurtirreparable harm
(to use language with
which the nation be-
came familiar over that
weekend), but it is a
reminder o the impor-
tance of the Court
keepng some distance
from the dsputes it
decides g LOREE
The conventional seisli-in==

wisdom is that the

Court’s decisionimaking is enhanced by such dis
tance—not least, by a temporal distance a time lag
between the rdevant event or legislative or judcial
decision and the Courts review of it. Normally, a
Supreme Court case involves everts that occured
yearsago, and legal issuest hat have percola ed t hrough
the lower courts. Bush v. Gore was just the oppacsite, a
mad dash. As a result, the Justices wereshoating from
the hip on extremely difficut legd issues that other
judges had not considered More impartant, by rushing
into the thick of things the Court did much to further

[
Lol |1

'~'a {'rt:::n...n: E

1]

B
It
|

[Clourts have cer-
tain capacities for
deding with mat-
tersof principe that
legidatures and ex-
ecutives do not pos-
sess  Judges have,
o shauld have, the
leisure, thetraining,
and the insulation
to follow the ways of
the <holar in pur-
aling the erds of

governmert. ...

Their insulation and
the marvelous mys-
tery of time give
couts the capacity
to appeal to men's
better natures, to
cdl forth their aspi-
raions which may
havebe=n forgattenin the moments hue and cry.
This iswhat Justice Sonecalled the opportunity
for ‘the sober second thought’

Bickd’s accourt is both appealing and valid It is also
dismally inappicable to the Cout that decided Bush v.
Gore, which was part of the hue and cry. Who knows
what the election controversy will 1ook like on sober sec
ond thought a year or two hence. This much is clear
now, however: Bickel wasright. The Court iswell served
by proceedinginjudicial raher thanreal time. .

“The Court a temptedthejudicid equival ent of ing antaneousness,
operatinginresl time.” _rex-
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Stein Joins Faculty;
Two Academics Vist
for the Year

Prof. Edwvard Stein, who has
a three-year appointment
as associae professor of
law, comes to Cardozo with
a distinguished backg ound
inacadema. Before earning
his law degree from Yae
Lav Shod, he gudied phi-
losophy at Massachusett s
Institute of Techrnology and
Williams Cdlege, where he
earned a Ph.D. and BA,,
respectively, receving
academic horors fromall
three schools. Professor
Stein said that he loved
teaching and studying phi-
losaphy, but in recert years
hehas seen hisinterests
shift to ethics and the law.
He roted, “T he audience
for some of my philosophi-
cd work was rather small.
| wanted to bring my irntd-
lectual ability to bear on
issues that make a differ-
enceinpegqleslives”
Professor Seintaught
Family Law inthe fall. He
said he tries to give the
classatheoretical disposi-
tion and an interdiscipli-
nary character and asks his
students tothink deepy
abautsuch questions as:
‘What is afamily in the
eyes of thelaw? Wha are
parents duties? How do

WINTER 2001

these questions
apply to a civil
union between
people of the
same sex?' He
remarked that
his students like
the theoretical
gpproach but
also keep “ther
eyes on the bot-
tom line” He
noted many are
doing intern-
ships and kring
to the classroom their
hands-on experiences,
keeping theory incheck
with real world concerns.
In the spring term, he will
teach Sexud Orientation,
Gerder ard the Law, aswdl
asEvidence. He is a pralific
author and has written
dozens of articlesand three
books—the most recentis

A

TheMismeasure of Desire:
TheScerce Theory and
Ethics of Sexual Orientation
published by Oxford Uni-
vergty Pressin 199. Heis
warking on severd articles
and has an idea percolating
for a book on family law. He
will begin aoneyea clerk-
ship with Judge Dolores
Soviter, Third Circuit Court

o Appeds, afte which
hewill return ©
Cardozo.

Like Professor Sein,
Barton Beebe pur sued
other poggraduate
studesbefore going to
Yale University to
study law. He earned a
PhD. in Endishfrom
Princeton Universty
and aB.A. from the
Univer sty of Chicago,
where he won prizes for his
essays in literary criticism.
At Yde, he was senior
editor of Yale Law Journa
and articles editor of Yde
Jourral of Law & the
Humanities. He noted that
while he was st udying
literature, hisintellectual
inquiry turned tothe study
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Ed Zelinky, who livesin Connecticut,
works at home, and commutes to New
York to teach, istaking on New York
State tax law. In a case beforethe New
York Sate Division of Tax Appedls, an
aminigrativelaw judgeruled that
Zelinky owes taxes on hisincome in
both Connecticut and New York.

Calling the doctrine “technologically
dboleteinan gaof telecommuting,”
Profesor Zdinsky is appealing the
decision and will fight on the basis that
under the Due Process and Commerce
clauses of the Congitution, there should
be apportionment based on where the
texpaye works. Zelinsky and his wife are

requeding a tax refund from New York. New York has a “ sourcetheory” of
taxation, basing its clam to tax Zelinsky'sincomeon the fact that it camefrom a
New York employer. Connecticut bases its income taxation on wheretheincome
iseaned, and gives a credit for income tax paid for work in another state.

The case, for which Zelinsky is appearing pro s, has earned a tremendous
amount of press etention, egecialy in the legal trade publicaionsin New York

and Connetticut.

o law in the contextof cul-
ture. | ntell ect ual property,
which ishis field, wasan
obvious choice he said,
becauseof its concern with
cultural property andits
embracing of highandlow
culture.

Along with enjoying
New York, the intell ectual
property capital of the
warld, he isalso happy at
Cardozo, where the IP
faculty isopento different
views ard where nopartic-
ular biasdominates. In
addtion, hesaid, “The su
dents are highly motivated
to study IR, because they
see itall around them.”

Prdessar Beebe, who'is
visiting Cardozo, has sever-
al projectsin thework sand

isresearching the con
sumer asconcept in trade
mak law. Heis especidly
enthusiastic about hisplans
to create with a colleague,
Prof. James Boyle of Duke
Law Shod, anintellectual
property textbook to be
published on a CD-ROM.
“The CD will put the
emphasis on praoblem sets
rather than oncases There
will be a lot of hypothetical
questions” Significantly,
Prdfessor Beelbe intends to
meake the CD available at
no cost. He said, “Our hope
istorelease it under an
‘open source copyright
scheme Mog of the infor-
mation in conventiona
casebodk s is public domain

anyway. It may be an

experiment in seeing how
much mare influential
ideascan be when they're
given away for free”

Prof. Uriel Procacciais
visiting Cardozo fromThe
Hebrew University of

Jerusalem, where he served

Verkuil

for anumbe of years as
dean of the Faculty of Law.
No stranger to Cardozo, he
first met members of the
faculty in I srael during the
Summer | nstitute, and then
wasinviteal to teach a short
course here onthe Econ-
omics of Property Law. This
term he taught Corpor ate
Law and Corporate
Accounting.

Professor Procaccia, the
authar of numerous book s
and law review articles, has
devoted mary yearsto the
task of crafting—from
scratch—a brand-new cor-
porate code for the Sate of
Israel. It was findly adopt -
ed by the Knesset in 1999,
thelarges | gjslative pro-
jectinthe higory of the
country inthe area of pri-
vate and commercial law.
The theoretical foundations
o this project were lad
dowvnin his book Corporate
Law: Policy and Reform,
published in 1989. The arig-
ind draft bill underwent an
extendve process of review
by committees o experts,
government regulators and
findly the Knesset, whee
it was heavily lobbied by
opyposi ng facti ons r epresent-
ing industry, labor, profes

Brickman
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siona associations, and reg-
ulatory agencies. “The final
praduct,” observes Profes-
sor Procaccia, “differsin
DMe important respects
fram the origina proposd,
but happily mairntainsits
spirit and main regulatory
philosophy.” Headds “This
lengthy expeience wascer-
tainly a revealing lesson to
mein thereality of the
political process andin
what really makes |agisla-
torsand other interested
parties tick.”

Professor Procaccia, a
graduate of The Hebrew
University and the Univer-
sity o Pennsylvania, has
extendgve experience in
representing hundreds of
publicly traded carporations,
all mgor Isradi barks the
government o Israel, the
Jewish Agency, and orga
nized labor. He also led a
sugtained struggle o the
Kibbutz movemernt aga nst
the banking industry inthe
largest civil digoute in
lgrad’s legal history.

Hiscurrent research top-
icsinclude corporate law,
uniform legislation, law ard
economics and law and
culture.

PROFESSIONAL HONORS

Ton Finebecame afound-
ing member and a member
of the board of trustees of
the Global dugtice Founda
tion, organized to develop
and provice for the educa-
tion and training of pubic-
minded businesslawy ers
and toencourage economic
development, internationa
humanrights, and democ-
ratic accountability. In
November, she was avist

WINTER 2001

Habersam

ing prafessor at the Univer-
sity of Palermo and the
University o Udine, both in
Italy. Closer to home, she
spoke on “T he Glolalization
of Legal Education’” at the
Inter national Law and
Trade Group of the Harvard
Club o NY. Her article
“Dialogues Between Coordi -
nate Branches and Stories
of their Failings” was pub-
lished by the NYU Review of
Law and Social Change

On January 25, the New
York State Asscciation of
Criminal Deferse Lawyers
honored Bary Scheck and
Peer Naudd with their
Hon. Thurgood Marshal
Award for Outstanding
Practitioner. | n November;
Professor Scheck made a
presentation at the Judcial
College New Jersy’ sannu-
al mandatory training con
ference for all gate judges.
He uged geater use of
DNA evidernceto prevent
wrongful corvictiors.

Peter Tillers was named
editor of the new journal
Law, Probability and Risk, to
be published quarterly by
Oxford University Press.
The first issue is scheduled

Huigens

for January 202. He was
also named senior research
associate a Yale Law
Schod for 2001-02. This
fall, he spake on the “Archi-
tecture of Reasoning about
Factual I ssues in Legal
Proceedings’ at the Peter
Wall Institute for Advanced
Sudies in Vancouver.

Paul Vakul is serving as
chair o the ABA advisory
board onjudicial indepen-
dence.

BOOKS PAPERS PANELS

Rabbi J. David Bleich
sooke on “The Clergy Privi-
lege and Conscientious
Objection’ at the Collo-
guiumon Law and Religion,

Jacobson

Faculty o Law, University
College, London, and on
“Condructive Agency in
Execution of ReligiousDi-
vorce' at the 11th Biennial
Conference of the Jewish
Law Assceiation, held in
the Netherlands. His article
“T he Whiskey Brouhaha’
was published in Tradition.

Lester Brickman was a
panelist this fall on
“Currert Ethical Issuesin
Class Actions’ at the ABA
Natioral Institute. At Ethics
2000, held in New Orleans
lag summer, hetestified at
the ABA Commissionon
Evaluation of the Rues of
Professional Conduct, jus
after having been a panelist
at aconference on Exces
svelegd Fees held by the
Huwdlson I nstitue, US
Charmber of Commerce,
and the Federalig Scociety.

Malvi na H albergam mod-
erated “Designation of For-
eign Terarist Organizations
The Impact on Foreign
Policy, Internatioral Law
and Constitutional Law,”
held at the New York Cournr
ty Lawyers Association.
The panel was coorganized
by Felicia Gardon '95.

Love
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Kyron Hu gens spoke to
the facuty o the Universty
of Minnesota Law School
and the Law Librarians of
New England on the
restructuring of the penalty
phase of death penalty tri-
als accordingto principles
drawn fromthe theory of
punishment. Hisarticle
“Rethinking the Penalty
Phase” was published by the
Arizona Sate Law Jourral.

Weima: A Jurisprudence of
Crigs, edted by Arthur
Jeoolson and Banhaerd
SAHlink, was published by
University of California
Press.

Lea Love participated in a

panel on“To War or ADR?
Choosing the Right Pathin
Marimonial Disputes held
this fall at the Association
of theBar of the City of NY
and at a workshop on
“Training M ediators for the
21st Century” held at the
Scaciety of Professionalsin
Dispute Resdution Inter-
national Conference.

Marece Rice whois
spendng ayear a the Inst-
tute for Advanced Sudy in
Princeton, NJ, cave two
talkstherethisfdl: “The
Newness of New Technolo-
gy" and “Toward a Foreign
Pdicy of Meda Structures”
He dso spoke on “Global
Transfarmations in Public
Service Tdevision' & a con-
fererce at New York Uni-
versity . His book Televison,
ThePublic $here and
National Identity, published
inHungarian in 1998 was
published in Russian this
year by Moscow State
University Press. His

Programme in Compar ative
Media Law and Policy was
named UNESCO Chair in
Communications Pdicy in
the United Kingdom.

Edwad Stein'sbook The
Mismeasure of Desire The
Science Theory, and Ethics
of Sexual Orientation was the
subject of a“ecial s
son” of the American
Philosophical Association's
Easter n Division Confer-
ence held in New York.
Professor Stein responded
to the pandists comments.

Ridhaerd Wadgoerg has
been invalved in recent
negotiations in Washington,
DC, toresolve caimsby
victims of the Holocaust in
Vichy, France, against vari-
ous French bankingandin
Surance organizations.
Partisen Review recently
cdled his book, Vichy Law
and the Hdocaust in France,
aleadngwork about the
period He was aninvited
guest at the Emory Univer-
sity Law and Rdigion

Progr an’'s symposium on
Holocaust denial and the
victory of Deborah Lipgadt
inthe libd case against her
inthe United Kingdom

ADJUNCT PROFESSORS

Yassn El-Ayouty '94 edit-
ed with KevinJ. Ford and
Mak Davies Government
Ethicsand Law Enforcement:
Toward Globa Guiddines
which was published this
summer by Praeger. The
bodk has a prologue by NYC
Mayor Rudd ph Giuliani.
Professor El-Ayouty drects
Cardozo's Internatioral

Law Practicum.
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