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Plaintiffs PCVST Mezzco 4, LLC, PCVST Mezzco 5, LLC, PCVST Mezzco 6, LLC,Plaintiffs PCVST Mezzco 4, LLC, PCVST Mezzco 5, LLC, PCVST Mezzco 6, LLC,

PCVST Mezzco 7, LLC, PCVST Mezzco 8, LLC, and PCVST Mezzco 9, LLC (collectively,PCVST Mezzco 7, LLC, PCVST Mezzco 8, LLC, and PCVST Mezzco 9, LLC (collectively,

“Plaintiffs”), by their attorneys, Quinn Emanuel Urquhart & Sullivan, LLP and Herrick“Plaintiffs”), by their attorneys, Quinn Emanuel Urquhart & Sullivan, LLP and Herrick

Feinstein, LLP, for their Complaint against (a)(i) the Wachovia Bank Commercial MortgageFeinstein, LLP, for their Complaint against (a)(i) the Wachovia Bank Commercial Mortgage

Trust 2007-C30 (the “2007-C30 Trust” or “Lead Lender”), (ii) the COBALT CMBS CommercialTrust 2007-C30 (the “2007-C30 Trust” or “Lead Lender”), (ii) the COBALT CMBS Commercial

Mortgage Trust 2007-C2 (the “2007-C2 Trust”), (iii) the Wachovia Bank Commercial MortgageMortgage Trust 2007-C2 (the “2007-C2 Trust”), (iii) the Wachovia Bank Commercial Mortgage

Trust 2007-C31 (the “2007-C31 Trust”), (iv) the ML-CFC Commercial Mortgage Trust 2007-5Trust 2007-C31 (the “2007-C31 Trust”), (iv) the ML-CFC Commercial Mortgage Trust 2007-5

(the “2007-5 Trust”), and (v) the ML-CFC Commercial Mortgage Trust 2007-6 (the “2007-6(the “2007-5 Trust”), and (v) the ML-CFC Commercial Mortgage Trust 2007-6 (the “2007-6

Trust,” and together with the 2007-C30 Trust, 2007-C2 Trust, 2007-C31 Trust, and 2007-5 Trust,Trust,” and together with the 2007-C30 Trust, 2007-C2 Trust, 2007-C31 Trust, and 2007-5 Trust,

the “Securitization Trusts” or “Senior Lender”), (b) CWCapital Asset Management LLCthe “Securitization Trusts” or “Senior Lender”), (b) CWCapital Asset Management LLC

(“CWC”), both directly, and in its capacity as special servicer, acting for the Securitization(“CWC”), both directly, and in its capacity as special servicer, acting for the Securitization

Trusts and their respective Trustees, non-party U.S. Bank, National Association and non-partyTrusts and their respective Trustees, non-party U.S. Bank, National Association and non-party

Wells Fargo Bank, National Association, (c) PCV-M Holdings LLC (“PCV-M Holdings”), (d)Wells Fargo Bank, National Association, (c) PCV-M Holdings LLC (“PCV-M Holdings”), (d)

PCV ST Owner LP and ST Owner LP (collectively, the “Borrowers”), (e) PCVST-DIL LLC andPCV ST Owner LP and ST Owner LP (collectively, the “Borrowers”), (e) PCVST-DIL LLC and

ST-DIL LLC (collectively, the “Nominees”), and (f) John Does 1-10 (together with theST-DIL LLC (collectively, the “Nominees”), and (f) John Does 1-10 (together with the

Securitization Trusts, CWC, PCV-M Holdings, Borrowers and Nominees, the “Defendants”),Securitization Trusts, CWC, PCV-M Holdings, Borrowers and Nominees, the “Defendants”),

respectfully allege as follows:respectfully allege as follows:

INTRODUCTIONINTRODUCTION

1.1.   This Complaint arises out of Defendants’ improper actions to wrongfully seizeThis Complaint arises out of Defendants’ improper actions to wrongfully seize

control of one of New York City’s most unique real estate developments, Stuyvesant Town andcontrol of one of New York City’s most unique real estate developments, Stuyvesant Town and

Peter Cooper Village (“Stuy Town”), through a purported deed in lieu of foreclosure transactionPeter Cooper Village (“Stuy Town”), through a purported deed in lieu of foreclosure transaction

orchestrated and consummated orchestrated and consummated on both sides by on both sides by Defendant CWC. Defendant CWC. The deed in The deed in lieu transactionlieu transaction

was the culmination of a continuing pattern of misconduct designed to (i) keep CWC in controlwas the culmination of a continuing pattern of misconduct designed to (i) keep CWC in control

of Stuy Town, including its contemplated disposition, (ii) thwart Plaintiffs’ contractual rights andof Stuy Town, including its contemplated disposition, (ii) thwart Plaintiffs’ contractual rights and
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eliminate any possible dissenting voice that might challenge CWC’s disposition of the property,eliminate any possible dissenting voice that might challenge CWC’s disposition of the property,

(iii) reap an unjust windfall by improperly seizing the excess value from the disposition of Stuy(iii) reap an unjust windfall by improperly seizing the excess value from the disposition of Stuy

Town that properly belongs to Junior Lenders, and (iv) enable CWC to collect hundreds ofTown that properly belongs to Junior Lenders, and (iv) enable CWC to collect hundreds of

millions of dollars millions of dollars in default rin default rate interest to wate interest to which it is not hich it is not entitled. entitled. Through these wrongfulThrough these wrongful

actions, CWC will capture an unjustified billion dollar windfall for itself and other Defendants,actions, CWC will capture an unjustified billion dollar windfall for itself and other Defendants,

which amount should hwhich amount should have been available tave been available to repay Plaintiffo repay Plaintiffs on their s on their junior loans. junior loans. Instead,Instead,

Plaintiffs received nothing.Plaintiffs received nothing.

2.2.   Stuy Town was acquired in 2006 at a purchase price of $5.4 billion using a multi-Stuy Town was acquired in 2006 at a purchase price of $5.4 billion using a multi-

tiered financing structure made up of tiered financing structure made up of 12 levels of debt. 12 levels of debt. The most senior level (referrThe most senior level (referred to as theed to as the

“Senior Loan”) was a mortgage on the property, followed by 11 levels of mezzanine debt, in“Senior Loan”) was a mortgage on the property, followed by 11 levels of mezzanine debt, in

decreasing order of seniority (collectively, the “Junior Loans;” a numeric designation refers to andecreasing order of seniority (collectively, the “Junior Loans;” a numeric designation refers to an

individual Junior Loan’s seniority, with “Junior 1 Loan” being the most senior and “Junior 11individual Junior Loan’s seniority, with “Junior 1 Loan” being the most senior and “Junior 11

Loan” being the most junior). Loan” being the most junior). The rights of the The rights of the Senior and Junior Lenders amongst each otherSenior and Junior Lenders amongst each other

are governed by the Amended and Restated Intercreditor Agreement dated February 16, 2007are governed by the Amended and Restated Intercreditor Agreement dated February 16, 2007

(the “Intercreditor Agreement”), a true and correct copy of which is submitted herewith as(the “Intercreditor Agreement”), a true and correct copy of which is submitted herewith as

Exhibit A.Exhibit A.11   The fundamental premise of the Intercreditor The fundamental premise of the Intercreditor Agreement is that while the lender ofAgreement is that while the lender of

the Senior Loan gets paid before the lenders of the Junior Loans (collectively, the “Juniorthe Senior Loan gets paid before the lenders of the Junior Loans (collectively, the “Junior

Lenders”), the Junior Lenders, who were instrumental in the financing of the 2006 acquisition ofLenders”), the Junior Lenders, who were instrumental in the financing of the 2006 acquisition of

Stuy Town, have contractual protections to ensure that the Senior Lender does not receive aStuy Town, have contractual protections to ensure that the Senior Lender does not receive a

windfall at windfall at the expense of the expense of the Junior Lthe Junior Lenders. enders. As discussed below, As discussed below, Defendants violated Defendants violated thosethose

fundamental protections to obtain and fundamental protections to obtain and protect an inappropriate billion dollar windfall.protect an inappropriate billion dollar windfall.

11   Capitalized terms Capitalized terms used herein used herein and not and not otherwise dotherwise defined herein efined herein shall have shall have the meanings the meanings setset
forth in the Intercreditor Agreement.forth in the Intercreditor Agreement.
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3.3.   Despite the fact that Stuy Town is believed to be worth approximately $5 billion,Despite the fact that Stuy Town is believed to be worth approximately $5 billion,

CWC – simultaneously acting for the Borrowers, the Senior Lender and the Nominees –CWC – simultaneously acting for the Borrowers, the Senior Lender and the Nominees –

orchestrated a purported deed in orchestrated a purported deed in lieu of foreclosure to lieu of foreclosure to further CWC’s own further CWC’s own interests. interests. The deed inThe deed in

lieu of foreclosure was executed on the flawed premise that the amount owed on the Senior Loanlieu of foreclosure was executed on the flawed premise that the amount owed on the Senior Loan

was greater than the value was greater than the value of the property. of the property. While CWC represented that $4.4 While CWC represented that $4.4 billion was owedbillion was owed

on the mortgage, in fact, the correct mortgage amount owed is approximately $3.45 billion,on the mortgage, in fact, the correct mortgage amount owed is approximately $3.45 billion,

almostalmost  one  one billion billion dollars dollars lessless..
22
   This discrepancy results frThis discrepancy results from the fact that om the fact that CWC has beenCWC has been

miscalculating and accruing interest at 9.434% since it obtained a June 2010 Foreclosuremiscalculating and accruing interest at 9.434% since it obtained a June 2010 Foreclosure

Judgment from Judgment from a New Yora New York federal k federal court. court. That Foreclosure That Foreclosure Judgment, by its Judgment, by its express terms,express terms,

limited the accrual of interlimited the accrual of interest thereafter to the federal lest thereafter to the federal legal rate of 0.30%. egal rate of 0.30%. Thus, far from beingThus, far from being

underwater, had Stuy Town been sold at market value, it would have fetched a price high enoughunderwater, had Stuy Town been sold at market value, it would have fetched a price high enough

that more than one billion dollars would have been left over the correct mortgage amount tothat more than one billion dollars would have been left over the correct mortgage amount to

repay the Junior Lenders whose loans remain wholly unpaid.repay the Junior Lenders whose loans remain wholly unpaid.

4.4.   The Securitization Trusts currently hold the senior mortgage on Stuy Town, withThe Securitization Trusts currently hold the senior mortgage on Stuy Town, with

the 2007-C30 Trust serving as Lead Lender pursuant to an Amended and Restated Co-Lenderthe 2007-C30 Trust serving as Lead Lender pursuant to an Amended and Restated Co-Lender

Agreement dated March 12, 2007 (the Agreement dated March 12, 2007 (the “Co-Lender Agreement”). “Co-Lender Agreement”). At the time of At the time of the deed in lieuthe deed in lieu

of foreclosure, the Securitization Trusts also controlled the senior-most Junior Loans throughof foreclosure, the Securitization Trusts also controlled the senior-most Junior Loans through

Defendant PCV-M Holdings, for which the 2007-C30 Trust, through its special servicer CWC,Defendant PCV-M Holdings, for which the 2007-C30 Trust, through its special servicer CWC,

serves as managing member. serves as managing member. Days before the Days before the deed in lieu of deed in lieu of foreclosure was effectuated, foreclosure was effectuated, CWC,CWC,

in its conflicted position acting on behalf of both the Securitization Trusts (as Senior Lender) andin its conflicted position acting on behalf of both the Securitization Trusts (as Senior Lender) and

22    Pursuant Pursuant to the to the Judgment Judgment of Foreclosurof Foreclosure and e and Sale dated Sale dated June 21, June 21, 2010 (“For2010 (“Foreclosureeclosure
Judgment”) rendered inJudgment”) rendered in  Bank  Bank of of Am., Am., N.A, N.A, v. v. PCV PCV ST ST Owner Owner LPLP, 10 Civ. 1178 (AKH) (S.D.N.Y.), the, 10 Civ. 1178 (AKH) (S.D.N.Y.), the
amount owed on the Senior Loan was approximately $3.71 billion, which accrued interest at the federalamount owed on the Senior Loan was approximately $3.71 billion, which accrued interest at the federal
legal rate but must be reduced by cash payments made to the Senior Lender between the date of thelegal rate but must be reduced by cash payments made to the Senior Lender between the date of the
Foreclosure Judgment and 2014.Foreclosure Judgment and 2014.
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PCV-M Holdings (as holder of the senior-most Junior Loans), attempted to engineer a riggedPCV-M Holdings (as holder of the senior-most Junior Loans), attempted to engineer a rigged

UCC auction of the Equity CollateralUCC auction of the Equity Collateral
33
 securing PCV-M Holdings’ Junior Loans meant solely to securing PCV-M Holdings’ Junior Loans meant solely to

cut off and wipe out the rights of the other Junior Lenders, deliver uncontested control of thecut off and wipe out the rights of the other Junior Lenders, deliver uncontested control of the

Borrowers to the Senior Lender and preserve a significant windfall for CWC and the otherBorrowers to the Senior Lender and preserve a significant windfall for CWC and the other

Defendants. Defendants. To effectuate tTo effectuate this unjust result, his unjust result, CWC fixed CWC fixed the auction the auction with such commerwith such commerciallycially

unreasonable terms so that no one but PCV-M Holdings could emerge as the winner – includingunreasonable terms so that no one but PCV-M Holdings could emerge as the winner – including

the tenants who continue to the tenants who continue to express an interest in owning express an interest in owning the property where they rthe property where they reside. eside. ForFor

example, CWC’s commercially unreasonable terms required that every potential bidder – exceptexample, CWC’s commercially unreasonable terms required that every potential bidder – except

its preferred bidder PCV-M Holdings, which CWC itself controlled – promptly pay off the vastlyits preferred bidder PCV-M Holdings, which CWC itself controlled – promptly pay off the vastly

overstated $4.4 biloverstated $4.4 billion Senior lion Senior Loan. Loan. This discriminatory This discriminatory treatment, combined with treatment, combined with PCV-MPCV-M

Holdings’ ability to credit bid, relieved Defendants of the need to actually come up with anyHoldings’ ability to credit bid, relieved Defendants of the need to actually come up with any

money to win the auction. money to win the auction. The terms were designed precisely The terms were designed precisely to suppress competing bids, and toto suppress competing bids, and to

ensure that PCV-M Holdings would win the rigged auction, acquire the interests in the Equityensure that PCV-M Holdings would win the rigged auction, acquire the interests in the Equity

Collateral, and cut off the rights of all Collateral, and cut off the rights of all other Junior Lenders.other Junior Lenders.

5.5.   Plaintiffs, however, declined Plaintiffs, however, declined to follow Defendants’ to follow Defendants’ unjust playbook. unjust playbook. Shortly afterShortly after

Defendants noticed their rigged auction, Plaintiffs’ predecessor in interest notified PCV-MDefendants noticed their rigged auction, Plaintiffs’ predecessor in interest notified PCV-M

Holdings and CWC that it intended to exercise one of the most critical contractual protectionsHoldings and CWC that it intended to exercise one of the most critical contractual protections

afforded to Junior Lenders – a purchase option right to acquire in a matter of days PCV-Mafforded to Junior Lenders – a purchase option right to acquire in a matter of days PCV-M

Holdings’ Junior LHoldings’ Junior Loans at par. oans at par. Had Defendants complied Had Defendants complied with the with the contract and contract and honored thehonored the

Junior Lenders’ purchase option rights, Defendants would have been thwarted in their attempt toJunior Lenders’ purchase option rights, Defendants would have been thwarted in their attempt to

complete the deed in lieu of foreclosure, and, thus, would not have received their unjust windfall,complete the deed in lieu of foreclosure, and, thus, would not have received their unjust windfall,

33   The “Equity The “Equity Collateral” includCollateral” included 100% of ed 100% of the limited pathe limited partnership interesrtnership interests in the Bots in the Borrowers, asrrowers, as
well as 100% of the limited liability company member interests in the limited liability companies that arewell as 100% of the limited liability company member interests in the limited liability companies that are
the general partners of the the general partners of the Borrowers.Borrowers.
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including their including their improper and inflimproper and inflated interest accruals. ated interest accruals. Knowing that Knowing that their rigged auction their rigged auction waswas

exposed and wanting more than to be paid in full on PCV-M Holdings’ Junior Loans, CWC –exposed and wanting more than to be paid in full on PCV-M Holdings’ Junior Loans, CWC –

without providing the contractually required notice to the Junior Lenders and in completewithout providing the contractually required notice to the Junior Lenders and in complete

disregard of the exercised purchase option – took precipitous action to execute the deed in lieu todisregard of the exercised purchase option – took precipitous action to execute the deed in lieu to

deprive Junior Lenders of their rights and protections under the contracts.deprive Junior Lenders of their rights and protections under the contracts.

6.6.   As noted above, Defendants’ actions were part of an ongoing plan to maintainAs noted above, Defendants’ actions were part of an ongoing plan to maintain

control over Stuy Town, undermine Plaintiffs’ contractual rights, misappropriate the excesscontrol over Stuy Town, undermine Plaintiffs’ contractual rights, misappropriate the excess

value of Stuy Town, and avoid any challenge to CWC’s miscalculation and accrual ofvalue of Stuy Town, and avoid any challenge to CWC’s miscalculation and accrual of

approximately one billion dollars in overstated interest on the Senior Loan over the last fourapproximately one billion dollars in overstated interest on the Senior Loan over the last four

years (approximately $400 million of which represents default interest that will go directly toyears (approximately $400 million of which represents default interest that will go directly to

CWC as special servicer). CWC as special servicer). Despite the fact that Despite the fact that for almost four yfor almost four years CWC took no action ears CWC took no action toto

dispose of Stuy Town, CWC, in a period of just a few weeks, engaged in a series ofdispose of Stuy Town, CWC, in a period of just a few weeks, engaged in a series of

machinations to gain complete control over Stuy Town, including the rigged auction followedmachinations to gain complete control over Stuy Town, including the rigged auction followed

immediately thereafter by a secret deed in lieu transaction, in the face of a Junior Lender’simmediately thereafter by a secret deed in lieu transaction, in the face of a Junior Lender’s

exercise of exercise of its its purchase option. purchase option. In In so doing, so doing, Defendants ignored Defendants ignored numerous contractualnumerous contractual

protections and frustrated a Junior Lender’s exercise of a purchase option – a fundamental rightprotections and frustrated a Junior Lender’s exercise of a purchase option – a fundamental right

afforded to Junior Lenders to prevent exactly such abuses.afforded to Junior Lenders to prevent exactly such abuses.

7.7.   As a result of Defendants’ breaches, the holders of Junior Loans have suffered upAs a result of Defendants’ breaches, the holders of Junior Loans have suffered up

to a billion dollars or to a billion dollars or more in damages. more in damages. The value of Stuy Town is believed to be approximatelyThe value of Stuy Town is believed to be approximately

$5 billion. $5 billion. The total The total current outstanding current outstanding indebtedness on indebtedness on the Senior the Senior Loan, which Loan, which isis

approximately $3.45 billion, leaves tremendous excess value that rightfully must be repaid to theapproximately $3.45 billion, leaves tremendous excess value that rightfully must be repaid to the

Junior Lenders. Junior Lenders. The true value of The true value of the property could only the property could only be realized if Stuy be realized if Stuy Town were soldTown were sold

pursuant to a fair and equitable process – one that recognizes the unique nature of Stuy Townpursuant to a fair and equitable process – one that recognizes the unique nature of Stuy Town
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and its interrelationship with its tenants and the cityand its interrelationship with its tenants and the city. . Such a sale would result in payment in fullSuch a sale would result in payment in full

of all amounts properly owed in respect of the Senior Loan, with ample excess to repay theof all amounts properly owed in respect of the Senior Loan, with ample excess to repay the

Junior Loans, while ensuring stability for the tenants of Stuy Town.Junior Loans, while ensuring stability for the tenants of Stuy Town.

8.8.   CWC’s motive CWC’s motive for these for these misdeeds is simple: misdeeds is simple: to divert to divert to itself to itself and the otherand the other

Defendants money rightfully Defendants money rightfully belonging to the Junior Lbelonging to the Junior Lenders. enders. CWC and the other CWC and the other DefendantsDefendants

attempt to unjustly realize the approximately one billion dollar gain resulting from CWC’sattempt to unjustly realize the approximately one billion dollar gain resulting from CWC’s

improper calculation of iimproper calculation of interest since June 2010. nterest since June 2010. Much of this unjust gMuch of this unjust gain will go ain will go directly todirectly to

CWC. CWC. Whereas the Foreclosure Judgment Whereas the Foreclosure Judgment cut off the cut off the Senior Lender’s right Senior Lender’s right to contract-basedto contract-based

interest, including the right to any default interest, CWC has claimed an entitlement tointerest, including the right to any default interest, CWC has claimed an entitlement to

approximately $400 million in such interest that, but for its misconduct, would have flowed toapproximately $400 million in such interest that, but for its misconduct, would have flowed to

the Junior the Junior Lenders. Lenders. The remaiThe remaining hundreds of ning hundreds of millions of millions of dollars would dollars would flow to flow to thethe

Securitization Trusts.Securitization Trusts.

9.9.   CWC and/or its affiliates also stand to reap an additional windfall through itsCWC and/or its affiliates also stand to reap an additional windfall through its

ownership of bonds in the Securitization Trusts that now own Stuy Town as a result of the deedownership of bonds in the Securitization Trusts that now own Stuy Town as a result of the deed

in lieu of in lieu of foreclosure. foreclosure. Specifically, upon inforSpecifically, upon information and belief, mation and belief, CWC or CWC or its affiliaits affiliate holdste holds

various classes of bonds issued by the Securitization Trusts, certain of which are believed to havevarious classes of bonds issued by the Securitization Trusts, certain of which are believed to have

previously suffered significant losses. previously suffered significant losses. Upon the anticipated sale of Stuy Upon the anticipated sale of Stuy Town, those trusts standTown, those trusts stand

to receive the full value – believed to be approximately $5 billion – which would represent ato receive the full value – believed to be approximately $5 billion – which would represent a

windfall ofwindfall of over  over a a billion billion dollarsdollars, over and above the $3.45 billion mortgage payment, which is, over and above the $3.45 billion mortgage payment, which is

all that the Senior Lall that the Senior Lender is entitled to receive. ender is entitled to receive. Consequently, by diverting more than a Consequently, by diverting more than a billionbillion

dollars away from the Junior Lenders to the Securitization Trusts, CWC and/or its affiliates standdollars away from the Junior Lenders to the Securitization Trusts, CWC and/or its affiliates stand

to realize massive gains, as the additional value is believed to be more than ample to reverse theto realize massive gains, as the additional value is believed to be more than ample to reverse the

losses on the bonds held by CWC, and restore those bonds to a substantially higher value.losses on the bonds held by CWC, and restore those bonds to a substantially higher value.
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10.10.   In order to provide all stakeholders – including Stuy Town’s tenants – fair andIn order to provide all stakeholders – including Stuy Town’s tenants – fair and

equitable treatment going forward, and to ensure that Stuy Town’s tenants are completelyequitable treatment going forward, and to ensure that Stuy Town’s tenants are completely

unaffected by, and protected from, CWC’s actions, Plaintiffs seek the imposition of aunaffected by, and protected from, CWC’s actions, Plaintiffs seek the imposition of a

constructive trust over Stuy Town so that the future of the property can be resolved with properconstructive trust over Stuy Town so that the future of the property can be resolved with proper

 judicial  judicial oversight. oversight. Plaintiffs Plaintiffs also also seek seek an an award award of of damages damages in in an an amount amount to to be be determined determined atat

trial, believed to be up to one billion dollars or more.trial, believed to be up to one billion dollars or more.

PARTIESPARTIES

The PlaintiffsThe Plaintiffs

11.11.   Plaintiffs PCVST Mezzco 4, LLC, PCVST Mezzco 5, LLC, PCVST Mezzco 6,Plaintiffs PCVST Mezzco 4, LLC, PCVST Mezzco 5, LLC, PCVST Mezzco 6,

LLC, PCVST Mezzco 7, LLC, PCVST Mezzco 8, LLC, and PCVST Mezzco 9, LLC are limitedLLC, PCVST Mezzco 7, LLC, PCVST Mezzco 8, LLC, and PCVST Mezzco 9, LLC are limited

liability companies organized under the liability companies organized under the laws of the State of laws of the State of Delaware. Delaware. Plaintiffs are the Plaintiffs are the ownersowners

of nearly all of the Junior 4-9 Loansof nearly all of the Junior 4-9 Loans44 and stand directly behind Defendant PCV-M Holdings, the and stand directly behind Defendant PCV-M Holdings, the

owner of Junior 1-3 Loans, in the mezzanine stack.owner of Junior 1-3 Loans, in the mezzanine stack.

The DefendantsThe Defendants

12.12.   Defendant CWC is a limited liability company organized under the laws of theDefendant CWC is a limited liability company organized under the laws of the

State of Delaware State of Delaware and has its principal and has its principal place of business in the place of business in the State of Maryland. State of Maryland. CWC is aCWC is a

wholly owned wholly owned subsidiary of subsidiary of CW Financial CW Financial Services LLC Services LLC (“CWFS”). (“CWFS”). As a As a special servicer,special servicer,

CWC manages distressed and nonperforming loans and real estate owned properties that are partCWC manages distressed and nonperforming loans and real estate owned properties that are part

of assets under management for of assets under management for CWFS and third CWFS and third parties. parties. Upon information and beliUpon information and belief, CWC oref, CWC or

an affiliate of CWC, as directing certificate holder of the Lead Lender, designated CWC asan affiliate of CWC, as directing certificate holder of the Lead Lender, designated CWC as

special servicer. special servicer. Following the Following the default on default on the Senior the Senior Loan Loan (discussed(discussed infrainfra), CWC, in its), CWC, in its

44    Plaintiffs acquiPlaintiffs acquired all of red all of the right, the right, title and title and interest in interest in the Junior the Junior 4-9 Loans 4-9 Loans and to and to thethe
Intercreditor Agreement from STown MezzIntercreditor Agreement from STown Mezz, Inc. (“STown Mezz”). , Inc. (“STown Mezz”). The Junior 4, 5, 7, 8 and 9 Loans areThe Junior 4, 5, 7, 8 and 9 Loans are

owned by Plaintiffs. owned by Plaintiffs. With respect to the JuWith respect to the Junior 6 Loan, Plaintiff PCVST Mezzco 6, LLnior 6 Loan, Plaintiff PCVST Mezzco 6, LLC owns a 75%C owns a 75%participation interest. participation interest. The remaining 25% is owned by an entity not party to this action.The remaining 25% is owned by an entity not party to this action.
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capacity as special servicer, had and continues to have the exclusive right and obligation to makecapacity as special servicer, had and continues to have the exclusive right and obligation to make

all decisions concerning the Senior Lall decisions concerning the Senior Loan on behalf of the Securitization oan on behalf of the Securitization Trusts. Trusts. Furthermore, inFurthermore, in

its capacity as special servicer for the Lead Lender, CWC acts on behalf of PCV-M Holdingsits capacity as special servicer for the Lead Lender, CWC acts on behalf of PCV-M Holdings

because the Lead Lender is the managing member of PCV-M Holdings.because the Lead Lender is the managing member of PCV-M Holdings.

13.13.   Defendants 2007-C30 Trust, 2007-C2 Trust, 2007-C31 Trust, 2007-5 Trust andDefendants 2007-C30 Trust, 2007-C2 Trust, 2007-C31 Trust, 2007-5 Trust and

2007-6 Trust are 2007-6 Trust are trusts created under Ntrusts created under New York common law. ew York common law. Non-party U.S. Bank NNon-party U.S. Bank Nationalational

Association, a national banking association organized and existing under the laws of the UnitedAssociation, a national banking association organized and existing under the laws of the United

States of America with its principal place of business in Minneapolis, Minnesota, is the TrusteeStates of America with its principal place of business in Minneapolis, Minnesota, is the Trustee

for the for the 2007-C30 Trust, 2007-C2 2007-C30 Trust, 2007-C2 Trust, 2007-C31 Trust, Trust, 2007-C31 Trust, and 2007-6 Trust. and 2007-6 Trust. Non-party WellsNon-party Wells

Fargo Bank, National Association, a national banking association organized and existing underFargo Bank, National Association, a national banking association organized and existing under

the laws of the United States of America with its principal place of business in San Francisco,the laws of the United States of America with its principal place of business in San Francisco,

California, is the TrCalifornia, is the Trustee for the 2007-5 ustee for the 2007-5 Trust. Trust. Pursuant to the Co-Lender APursuant to the Co-Lender Agreement, the 2007-greement, the 2007-

C30 Trust was appointed the Lead Lender among the Securitization Trusts, granting it theC30 Trust was appointed the Lead Lender among the Securitization Trusts, granting it the

authority to act on behalf of the authority to act on behalf of the other trusts.other trusts.55  

14.14.   Defendant PCV-M Holdings is a limited liability company organized under theDefendant PCV-M Holdings is a limited liability company organized under the

laws of laws of the State of the State of Delaware. Delaware. PCV-M Holdings PCV-M Holdings is the entity is the entity that purportedly acquired that purportedly acquired thethe

Junior 1-3 Loans Junior 1-3 Loans through a servicing through a servicing advance from the Ladvance from the Lead Lender. ead Lender. The Lead Lender is The Lead Lender is thethe

managing member of Defendant PCV-M Holdings, and holder of all economic benefit in PCV-Mmanaging member of Defendant PCV-M Holdings, and holder of all economic benefit in PCV-M

Holdings.Holdings.

15.15.   Defendant Borrowers are limited partnerships organized under the laws of theDefendant Borrowers are limited partnerships organized under the laws of the

State of DelState of Delaware. aware. In connection with In connection with financing the 2006 financing the 2006 acquisition of Stuy acquisition of Stuy Town by anTown by an

affiliate of Tishman Speyer Properties, L.P. (“Tishman”), Wachovia Bank, N.A. (“Wachovia”)affiliate of Tishman Speyer Properties, L.P. (“Tishman”), Wachovia Bank, N.A. (“Wachovia”)

55

   All references containAll references contained herein to the ed herein to the 2007-C30 Tru2007-C30 Trust refer to the 20st refer to the 2007-C30 Trust a07-C30 Trust acting in itscting in itscapacity as Lead Lender for capacity as Lead Lender for the Securitization Trusts, unless context indicates otherwise.the Securitization Trusts, unless context indicates otherwise.
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and Merrill Lynch Mortgage Lending, Inc. (“Merrill”) made the Senior Loan to Borrowers in theand Merrill Lynch Mortgage Lending, Inc. (“Merrill”) made the Senior Loan to Borrowers in the

original principal amount of $3 billion.original principal amount of $3 billion.

16.16.   Defendant Nominees are limited liability companies organized under the laws ofDefendant Nominees are limited liability companies organized under the laws of

the State of Delawarthe State of Delaware. e. Upon information and belief, Upon information and belief, the Nominees were incorporated on Mthe Nominees were incorporated on May 30,ay 30,

2014 by CWC, acting on behalf of the Lead Lender.2014 by CWC, acting on behalf of the Lead Lender.
66
  

17.17.   Plaintiffs are ignorant of the true names and capacity of Defendants sued in thisPlaintiffs are ignorant of the true names and capacity of Defendants sued in this

Complaint as John Does 1-10, inclusive, and therefore sue these Defendants by such fictitiousComplaint as John Does 1-10, inclusive, and therefore sue these Defendants by such fictitious

names. names. Plaintiffs allege that Plaintiffs allege that such John Doe Defendants are in such John Doe Defendants are in some manner liable for some manner liable for thethe

wrongful acts and damages alleged in wrongful acts and damages alleged in this Complaint. this Complaint. Plaintiffs will amePlaintiffs will amend this Complaint tond this Complaint to

allege the true names and capacities of such John Doe Defendants when ascertained.allege the true names and capacities of such John Doe Defendants when ascertained.

18.18.   Upon information and belief, John Does 1-10 are entities organized under theUpon information and belief, John Does 1-10 are entities organized under the

laws of states to be determined. laws of states to be determined. Plaintiffs allege that, at all times allegPlaintiffs allege that, at all times alleged in this Complaint, eached in this Complaint, each

of the Defendants John Does 1-10 was the agent, servant, employee, partner, joint venturer,of the Defendants John Does 1-10 was the agent, servant, employee, partner, joint venturer,

representative, subsidiary, parent, affiliate, alter ego, or co-conspirator of the other Defendants,representative, subsidiary, parent, affiliate, alter ego, or co-conspirator of the other Defendants,

each had full knowledge of and gave substantial assistance to the alleged activities, and in doingeach had full knowledge of and gave substantial assistance to the alleged activities, and in doing

the things alleged, each was acting within the scope of such agency, service, employment,the things alleged, each was acting within the scope of such agency, service, employment,

partnership, joint venture, representation, affiliation, or conspiracy, and each is legallypartnership, joint venture, representation, affiliation, or conspiracy, and each is legally

responsible for the acts and omissions of the other Defendants.responsible for the acts and omissions of the other Defendants.

JURISDICTION AND VENUEJURISDICTION AND VENUE

19.19.   This Court has juriThis Court has jurisdiction over the Dsdiction over the Defendants because: efendants because: (i) under Section 25 (i) under Section 25 ofof

the Intercreditor Agreement, the Securitization Trusts and PCV-M Holdings unconditionallythe Intercreditor Agreement, the Securitization Trusts and PCV-M Holdings unconditionally

consented to the jurisdiction of any court in the State of New York located in the borough ofconsented to the jurisdiction of any court in the State of New York located in the borough of

66

   The Nominees The Nominees were incorporated were incorporated the day the day after the Defafter the Defendants received endants received notice of notice of STownSTownMezz’s exercise of the Mezz’s exercise of the purchase option.purchase option.
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Manhattan; (ii) upon information and belief, pursuant to CPLR § 302(a)(1) & (2), each of theManhattan; (ii) upon information and belief, pursuant to CPLR § 302(a)(1) & (2), each of the

Defendants is transacting business in the State of New York and this action arises out ofDefendants is transacting business in the State of New York and this action arises out of

Defendants’ in-state transactions; and (iii) pursuant to CPLR § 302(a)(4), the Nominees, theDefendants’ in-state transactions; and (iii) pursuant to CPLR § 302(a)(4), the Nominees, the

Borrowers, and the Securitization Trusts own, use or possess real property situated in the State ofBorrowers, and the Securitization Trusts own, use or possess real property situated in the State of

New York.New York.

20.20.   Venue is Venue is proper in proper in this Court this Court because: because: (i) pursuant (i) pursuant to CPLR to CPLR § 501, the§ 501, the

Securitization Trusts and PCV-M Holdings have contractually agreed to venue in New YorkSecuritization Trusts and PCV-M Holdings have contractually agreed to venue in New York

County; (ii) pursuant to CPLR § 507, this action affects real property that is located in New YorkCounty; (ii) pursuant to CPLR § 507, this action affects real property that is located in New York

County; and (iii) pursuant to CPLR § 503, Plaintiffs reside in the County of New York when thisCounty; and (iii) pursuant to CPLR § 503, Plaintiffs reside in the County of New York when this

action was commenced.action was commenced.

FACTUAL BACKGROUNDFACTUAL BACKGROUND

21.21.   In 1943, New York Mayor Fiorello H. La Guardia concluded an unprecedentedIn 1943, New York Mayor Fiorello H. La Guardia concluded an unprecedented

plan to address the problem of housing for the immense number of New Yorkers in need of aplan to address the problem of housing for the immense number of New Yorkers in need of a

place to live. place to live. Mayor La Guardia Mayor La Guardia teamed up with Metrteamed up with Metropolitan Life (“MetLopolitan Life (“MetLife”) to develop aife”) to develop a

community in lower Manhattan with thousands of rent regulated apartments that could be calledcommunity in lower Manhattan with thousands of rent regulated apartments that could be called

home for thome for tens of thousands of ens of thousands of middle-class residents. middle-class residents. After construction After construction was completed, Stuywas completed, Stuy

Town became the largest Town became the largest rent regulated apartment rent regulated apartment complex in Manhattan. complex in Manhattan. For nearly sixty yFor nearly sixty years,ears,

MetLife continued to own Stuy Town, and provided affordable living to hundreds of thousandsMetLife continued to own Stuy Town, and provided affordable living to hundreds of thousands

of middle-class workers.of middle-class workers.

22.22.   In July 2006, MetLife issued a press release that it would be selling Stuy Town.In July 2006, MetLife issued a press release that it would be selling Stuy Town.

Following the public announcement, MetLife crafted a process to sell the property, whichFollowing the public announcement, MetLife crafted a process to sell the property, which

included marketing Stuy Town included marketing Stuy Town and multiple rounds of and multiple rounds of bidding. bidding. Out of thirOut of thirteen bidders, MetLifeteen bidders, MetLife

accepted the highest bid of $5.4 billion made by Tishman, edging out Apollo-ING Clarion-accepted the highest bid of $5.4 billion made by Tishman, edging out Apollo-ING Clarion-
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Dermot Group’s Dermot Group’s $5.33 billion offer. $5.33 billion offer. Tishman and MetLife Tishman and MetLife entered into a entered into a Purchase and SalePurchase and Sale

Agreement dated October 17, 2006.Agreement dated October 17, 2006.

I.I.   FINANCING THE ACQUISITION OF STUY TOWNFINANCING THE ACQUISITION OF STUY TOWN

A.A.   The $3 Billion Senior LoanThe $3 Billion Senior Loan

23.23.   When Tishman purchased Stuy Town in 2006, it financed the acquisition byWhen Tishman purchased Stuy Town in 2006, it financed the acquisition by

issuing two categories issuing two categories of debt. of debt. The first category The first category was a Senior Loan, was a Senior Loan, in the original in the original principalprincipal

amount of $3 billion, mamount of $3 billion, made to the Borrowers ade to the Borrowers by Wachovia and Merrill. by Wachovia and Merrill. The Senior Loan wasThe Senior Loan was

secured by the physical property itself, and evidenced by an Amended and Restated Loan andsecured by the physical property itself, and evidenced by an Amended and Restated Loan and

Security Agreement dated February 16, 2007 (“Senior Loan Agreement”), and other documentsSecurity Agreement dated February 16, 2007 (“Senior Loan Agreement”), and other documents

as defined in the Recitals to the Intercreditor Agreement (together with the Senior Loanas defined in the Recitals to the Intercreditor Agreement (together with the Senior Loan

Agreement, the “Senior Loan Documents”).Agreement, the “Senior Loan Documents”).

24.24.   The Senior Loan was divided into six promissory notes of varying amounts,The Senior Loan was divided into six promissory notes of varying amounts,

designated A-1 designated A-1 through A-6 through A-6 (the “Notes”). (the “Notes”). The Notes The Notes were subsequently were subsequently sold into sold into thethe

Securitization Trusts, which, in turn, issued commercial mortgage-backed securities (“CMBS”)Securitization Trusts, which, in turn, issued commercial mortgage-backed securities (“CMBS”)

that were purchased by varthat were purchased by various investors. ious investors. The beneficiaries of The beneficiaries of the Securitization Trusts are the Securitization Trusts are thethe

bondholders that own the securities issued by the Securitization Trusts, including CWC or itsbondholders that own the securities issued by the Securitization Trusts, including CWC or its

affiliates. affiliates. Table 1 below shows the Notes, Table 1 below shows the Notes, the original prithe original principal amount of the Notes, and thencipal amount of the Notes, and the

trust to which the Notes were sold.trust to which the Notes were sold.

Table 1Table 1

Promissory NotePromissory Note
Original PrincipalOriginal Principal
Amount (approx.)Amount (approx.)

Securitization TrustSecuritization Trust

Note Note A-1 A-1 $1.5 $1.5 billionbillion
2007-C30 Trust2007-C30 Trust
(Lead Lender)(Lead Lender)

Note Note A-2 A-2 $250 $250 million million 2007-C2 2007-C2 TrustTrust
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Note Note A-3 A-3 $50 $50 million million 2007-C31 2007-C31 TrustTrust

Note Note A-4 A-4 $198 $198 million million 2007-C31 2007-C31 TrustTrust

Note Note A-5 A-5 $800 $800 million million 2007-5 2007-5 TrustTrust

Note Note A-6 A-6 $202 $202 million million 2007-6 2007-6 TrustTrust

25.25.   As noted above, pursuant to the Co-Lender Agreement, the 2007-C30 Trust wasAs noted above, pursuant to the Co-Lender Agreement, the 2007-C30 Trust was

appointed the Lead Lender appointed the Lead Lender among the Securitization among the Securitization Trusts. Trusts. As the Lead Lender, As the Lead Lender, the 2007-C30the 2007-C30

Trust had the exclusive right and obligation to administer the Senior Loan and to enforce the loanTrust had the exclusive right and obligation to administer the Senior Loan and to enforce the loan

documents on behalf of the Securitdocuments on behalf of the Securitization Trusts. ization Trusts. Because the Senior Loan has defaulted, Because the Senior Loan has defaulted, CWC,CWC,

as special servicer, now has the exclusive right and obligation to administer, service and make allas special servicer, now has the exclusive right and obligation to administer, service and make all

decisions and determinations regarding the Senior Loan on behalf of the Securitization Trusts.decisions and determinations regarding the Senior Loan on behalf of the Securitization Trusts.

26.26.   Upon information and belief, CWC or an affiliate of CWC holds numerousUpon information and belief, CWC or an affiliate of CWC holds numerous

classes of certificates issued by the trusts that own the Senior Loan, including 100% of the Classclasses of certificates issued by the trusts that own the Senior Loan, including 100% of the Class

Q and Class S Certificates issued by tQ and Class S Certificates issued by the Lead Lender. he Lead Lender. Class S was the “Controlling Class” underClass S was the “Controlling Class” under

the Pooling and Servicing the Pooling and Servicing Agreement dated March 1, 2007 (Agreement dated March 1, 2007 (“PSA”). “PSA”). As a result, CWC As a result, CWC or itsor its

affiliate was the directiaffiliate was the directing certificate holder. ng certificate holder. As directing certificate holder, CWC As directing certificate holder, CWC or its affiliateor its affiliate

had the power to appoint the special servicer and, in this case, appointed CWC as the specialhad the power to appoint the special servicer and, in this case, appointed CWC as the special

servicer of the servicer of the Lead Lender. Lead Lender. Upon information and Upon information and belief, since the Class S belief, since the Class S Certificates haveCertificates have

realized a certain amount of losses, the Class Q Certificates have become the “Controlling Class”realized a certain amount of losses, the Class Q Certificates have become the “Controlling Class”

and thus CWC or its affiliatand thus CWC or its affiliate remains the directing certificae remains the directing certificate holder in the Lead Lender. te holder in the Lead Lender. UponUpon

information and belief, CWC or its affiliate holds numerous classes of certificates issued by, andinformation and belief, CWC or its affiliate holds numerous classes of certificates issued by, and

is the directiis the directing certificate ng certificate holder for, holder for, three of the three of the remaining four remaining four trusts. trusts. CWC has beenCWC has been

appointed special servicer for those three trusts as well.appointed special servicer for those three trusts as well.
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27.27.   Upon information and belief, CWC has inappropriately miscalculated and claimedUpon information and belief, CWC has inappropriately miscalculated and claimed

for itself as special servicer approximately $400 million in default interest, on top of its $7.5for itself as special servicer approximately $400 million in default interest, on top of its $7.5

million per year servicing fee and a million per year servicing fee and a loan resolution fee of $15 loan resolution fee of $15 million.million.

B.B.   The $1.4 Billion Junior LoansThe $1.4 Billion Junior Loans

28.28.   The second category of debt in the Stuy Town financing structure are the JuniorThe second category of debt in the Stuy Town financing structure are the Junior

Loans, in the original Loans, in the original aggregate principal amount of $1.4 billaggregate principal amount of $1.4 billion. ion. There are 11 mezzanine loansThere are 11 mezzanine loans

in total. in total. Junior 1-3 Loans are purporJunior 1-3 Loans are purportedly owned by PCV-M Holdings, an tedly owned by PCV-M Holdings, an entity that is itentity that is itselfself

owned by owned by the 2007-C30 Trust. the 2007-C30 Trust. Junior 4-9 Junior 4-9 Loans are Loans are owned almost entirowned almost entirely by ely by Plaintiffs. Plaintiffs. JuniorJunior

10-11 Loans are owned by other entities. 10-11 Loans are owned by other entities. Table 2 below shows the current Junior Lender fTable 2 below shows the current Junior Lender for theor the

Junior 1-9 Loans and the Junior 1-9 Loans and the borrowing entities (the “Junior Borrowers”).borrowing entities (the “Junior Borrowers”).
77
  

Table 2Table 2

Junior Junior Loan Loan Junior Junior Borrower Borrower Current Current Junior Junior LenderLender

Junior 1 LoanJunior 1 Loan
PCV ST Mezz 1 LPPCV ST Mezz 1 LP

PCV-M HoldingsPCV-M Holdings
ST Mezz 1 LPST Mezz 1 LP

Junior 2 LoanJunior 2 Loan
PCV ST Mezz 2 LPPCV ST Mezz 2 LP

PCV-M HoldingsPCV-M Holdings
ST Mezz 2 LPST Mezz 2 LP

Junior 3 LoanJunior 3 Loan
PCV ST Mezz 3 LPPCV ST Mezz 3 LP

PCV-M HoldingsPCV-M Holdings
ST Mezz 3 LPST Mezz 3 LP

Junior 4 LoanJunior 4 Loan
PCV ST Mezz 4 LPPCV ST Mezz 4 LP

PCVST Mezzco 4 LLCPCVST Mezzco 4 LLC
ST Mezz 4 LPST Mezz 4 LP

Junior 5 LoanJunior 5 Loan
PCV ST Mezz 5 LPPCV ST Mezz 5 LP

PCVST Mezzco 5 LLCPCVST Mezzco 5 LLC
ST Mezz 5 LPST Mezz 5 LP

Junior 6 LoanJunior 6 Loan
PCV ST Mezz 6 LPPCV ST Mezz 6 LP PCVST Mezzco 6 LLCPCVST Mezzco 6 LLC

(75%)(75%)ST Mezz 6 LPST Mezz 6 LP

Junior 7 LoanJunior 7 Loan
PCV ST Mezz 7 LPPCV ST Mezz 7 LP

PCVST Mezzco 7 LLCPCVST Mezzco 7 LLC
ST Mezz 7 LPST Mezz 7 LP

77

   The borrowers for thThe borrowers for the Junior 10 Loe Junior 10 Loan are PCV ST MEZZ an are PCV ST MEZZ 10 LP and ST MEZ10 LP and ST MEZZ 10 LP, and Z 10 LP, and thetheborrowers for the Junior 11 Loan are PCV ST MEZZ 11 LP and ST MEZZ 11 LP.borrowers for the Junior 11 Loan are PCV ST MEZZ 11 LP and ST MEZZ 11 LP.
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Junior 8 LoanJunior 8 Loan
PCV ST Mezz 8 LPPCV ST Mezz 8 LP

PCVST Mezzco 8 LLCPCVST Mezzco 8 LLC
ST Mezz 8 LPST Mezz 8 LP

Junior 9 LoanJunior 9 Loan
PCV ST Mezz 9 LPPCV ST Mezz 9 LP

PCVST Mezzco 9 LLCPCVST Mezzco 9 LLC
ST Mezz 9 LPST Mezz 9 LP

29.29.
  

Each of the Junior 1-9 Loans was in the original principal amount of $100 million,Each of the Junior 1-9 Loans was in the original principal amount of $100 million,

for a total of for a total of $900 million. $900 million. Each Junior Borrower is a limitEach Junior Borrower is a limited partnership whose general partnered partnership whose general partner

is a is a limited liability limited liability company. company. Pursuant to Pursuant to the documents governing the documents governing each Junior Loan each Junior Loan (the(the

“Junior Loan Documents,” as defined in the Recitals to the Intercreditor Agreement), each Junior“Junior Loan Documents,” as defined in the Recitals to the Intercreditor Agreement), each Junior

Lender was granted a first-priority security interest in the corresponding Junior Borrower’sLender was granted a first-priority security interest in the corresponding Junior Borrower’s

ownership interest in (a) the limited partnership interests owned by such Junior Borrower in suchownership interest in (a) the limited partnership interests owned by such Junior Borrower in such

Junior Borrower’s respective subsidiary Junior Borrower and (b) the member interests owned byJunior Borrower’s respective subsidiary Junior Borrower and (b) the member interests owned by

such Junior Borrower in the limited liability company that is the general partner of such Juniorsuch Junior Borrower in the limited liability company that is the general partner of such Junior

Borrower’s respective subsidiary Borrower’s respective subsidiary Junior Borrower (the Junior Borrower (the “Equity Collateral”). “Equity Collateral”). By way of example,By way of example,

the Junior 5 Lender was granted a first-priority security interest by the Junior 5 Borrower inthe Junior 5 Lender was granted a first-priority security interest by the Junior 5 Borrower in

100% of the limited partnership interests in the Junior 4 Borrower as well as 100% of the100% of the limited partnership interests in the Junior 4 Borrower as well as 100% of the

member interests in the limited liability company that is the general partner of the Junior 4member interests in the limited liability company that is the general partner of the Junior 4

Borrower.Borrower.

30.30.   The loan structure of the Senior Loan and the Junior Loans can be illustrated byThe loan structure of the Senior Loan and the Junior Loans can be illustrated by

the following diagram:the following diagram:



  

   1515

31.31.   The rights and obligations among senior and junior lenders in a financingThe rights and obligations among senior and junior lenders in a financing

structure typically are structure typically are governed by an intergoverned by an intercreditor agreement, as they creditor agreement, as they are with Stuy are with Stuy Town. Town. InIn

this case, each of the Junior Lenders as well as the Senior Lender is party to, and bound by, thethis case, each of the Junior Lenders as well as the Senior Lender is party to, and bound by, the

Intercreditor AgreemeIntercreditor Agreement. nt. If the If the equity interests in equity interests in a Junior Borra Junior Borrower were ower were sold at a sold at a UCCUCC

foreclosure auction, all of the Junior Loans subordinate to the foreclosed Junior Loan could beforeclosure auction, all of the Junior Loans subordinate to the foreclosed Junior Loan could be

effectively wiped out and cut off from the ability to share in the value of the underlying property,effectively wiped out and cut off from the ability to share in the value of the underlying property,

Stuy Town. Stuy Town. Thus, because the Junior Lenders wThus, because the Junior Lenders were not granted a ere not granted a direct security interest direct security interest in Stuyin Stuy

Town, it was critical for the Junior Lenders to have various protections provided by theTown, it was critical for the Junior Lenders to have various protections provided by the

Intercreditor Agreement, including prior notice of any Enforcement Action (as discussedIntercreditor Agreement, including prior notice of any Enforcement Action (as discussed infrainfra),),

the right to receive copies of all material documents impacting their loans, and, perhaps mostthe right to receive copies of all material documents impacting their loans, and, perhaps most
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importantly, a purchase option giving the Junior Lenders the ability to acquire at par the loans ofimportantly, a purchase option giving the Junior Lenders the ability to acquire at par the loans of

lenders more senior to them.lenders more senior to them.  

C.C.   Intercreditor Agreement Governing The Rights Among Senior Lender AndIntercreditor Agreement Governing The Rights Among Senior Lender And
Junior LendersJunior Lenders

32.32.   On February 16, 2007, the Senior Lender and the Junior Lenders entered into theOn February 16, 2007, the Senior Lender and the Junior Lenders entered into the

Intercreditor Agreement as a condition to the mezzanine financing.Intercreditor Agreement as a condition to the mezzanine financing.

33.33.   The Intercreditor Agreement governs the relationship among the Senior LenderThe Intercreditor Agreement governs the relationship among the Senior Lender

and the Junior Lenders. and the Junior Lenders. To protect their To protect their rights and remedies, the rights and remedies, the Junior Lenders bargained forJunior Lenders bargained for

and the Senior Lender agreed to a plethora of contractually binding terms upon Borrowers’and the Senior Lender agreed to a plethora of contractually binding terms upon Borrowers’

failure to make certain payments in respect of the Senior Loan (an “Event of Default,” as definedfailure to make certain payments in respect of the Senior Loan (an “Event of Default,” as defined

in the in the Senior Loan Documents). Senior Loan Documents). Those safeguards and Those safeguards and fundamental contractual rfundamental contractual rights include,ights include,

without limitation:without limitation:

(a) (a) Senior Senior Lender Lender will will provide provide Junior Junior Lenders Lenders with with notice notice prior prior to to commencing commencing anyany
Enforcement Action and an opportunity to cure defaults under the Senior Loan;Enforcement Action and an opportunity to cure defaults under the Senior Loan;

(b) (b) Senior Senior Lender Lender will will provide provide Junior Junior Lenders Lenders with with all all material material documents documents relating relating toto
any Enforcement Action, and keep Junior Lenders reasonably apprised as to theany Enforcement Action, and keep Junior Lenders reasonably apprised as to the
current status of any Enforcement Action;current status of any Enforcement Action;

(c) (c) Junior Junior Lenders Lenders will will have have an an option option to to purchase purchase the the Senior Senior Loan Loan or or more more seniorsenior
Junior Loans upon the occurrence of certain material defaults under the SeniorJunior Loans upon the occurrence of certain material defaults under the Senior

Loan Documents or Junior Loan Documents, respectively;Loan Documents or Junior Loan Documents, respectively;

(d) (d) subject subject to to the the satisfaction satisfaction of of certain certain conditions conditions set set forth forth in in the the IntercreditorIntercreditor
Agreement, a Junior Lender may foreclose on the Equity Collateral securing itsAgreement, a Junior Lender may foreclose on the Equity Collateral securing its
loan and potentially take control of Stuy Town, with the Senior Loan remaining inloan and potentially take control of Stuy Town, with the Senior Loan remaining in
place for the remainder of its term; andplace for the remainder of its term; and

(e) (e) Junior Junior Lenders Lenders may may transfer transfer Junior Junior Loans Loans to to “Qualified “Qualified Transferees” Transferees” subject subject toto
the terms of the agreement.the terms of the agreement.

34.34.   The Intercreditor Agreement protects the Senior Lender’s expectation of gettingThe Intercreditor Agreement protects the Senior Lender’s expectation of getting

paid ahead of the Junior Lenders, but significantly, provides the Junior Lenders with a variety ofpaid ahead of the Junior Lenders, but significantly, provides the Junior Lenders with a variety of
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options for protecting their ability to be repaid on the Junior Loans, provided that the Senioroptions for protecting their ability to be repaid on the Junior Loans, provided that the Senior

Loan is repaid first.Loan is repaid first.

i. i. The The Notice Notice And And Right Right To To Cure Cure ProtectionsProtections

35.35.   Section 12 of the Intercreditor Agreement affords certain of the protectionsSection 12 of the Intercreditor Agreement affords certain of the protections

mentioned above. mentioned above. Under Section Under Section 12(a), prior 12(a), prior to commencing to commencing any Enforcement any Enforcement Action, theAction, the

Senior Lender is obligated to provide written notice of the default to each Junior Lender andSenior Lender is obligated to provide written notice of the default to each Junior Lender and

permit the Junior Lpermit the Junior Lenders an opportunity to enders an opportunity to cure the default. cure the default. An Enforcement Action is An Enforcement Action is defineddefined

in the Intercreditor Agreement to include the taking in the Intercreditor Agreement to include the taking of a deed in lieu oof a deed in lieu of foreclosure.f foreclosure.
88
  

36.36.   Section 12(a) further placed obligations on the Senior Lender to provide allSection 12(a) further placed obligations on the Senior Lender to provide all

material documents relating to any Event of Default and any Enforcement Action to each Juniormaterial documents relating to any Event of Default and any Enforcement Action to each Junior

Lender, and to keep the Junior Lenders reasonably apprised of the current status of anyLender, and to keep the Junior Lenders reasonably apprised of the current status of any

Enforcement Action. Enforcement Action. Specifically, Section Specifically, Section 12(a) states:12(a) states:

In the event Senior Lender has delivered a Senior Loan DefaultIn the event Senior Lender has delivered a Senior Loan Default
Notice pursuant to Sections 12(a)(i) or (ii) below which has notNotice pursuant to Sections 12(a)(i) or (ii) below which has not
been cured by a Junior Lender, Senior Lender shall provide thebeen cured by a Junior Lender, Senior Lender shall provide the
Junior Lenders with copies of any and all material notices relatingJunior Lenders with copies of any and all material notices relating
to such Event of Default, pleadings, agreements, motions andto such Event of Default, pleadings, agreements, motions and
briefs served upon, delivered to or with any party to anybriefs served upon, delivered to or with any party to any
Enforcement Action and otherwise keep the Junior LendersEnforcement Action and otherwise keep the Junior Lenders

88   The Intercreditor AThe Intercreditor Agreement contains greement contains a broad definita broad definition of the ion of the types of “Enfotypes of “Enforcement Actions”rcement Actions”
for which prior notice is required:for which prior notice is required:

“Enforcement Action”“Enforcement Action” means any (i) judicial or means any (i) judicial or non judicial foreclosurenon judicial foreclosure
proceeding, the exercise of any power of sale, the taking of a deed orproceeding, the exercise of any power of sale, the taking of a deed or
assignment in lieu of foreclosure, the obtaining of a receiver or the takingassignment in lieu of foreclosure, the obtaining of a receiver or the taking
of any other enforcement action against the Premises or any portionof any other enforcement action against the Premises or any portion
thereof, or Borrower, including, without limitation, the taking ofthereof, or Borrower, including, without limitation, the taking of
possession or control of the Premises or any portion thereof, (ii)possession or control of the Premises or any portion thereof, (ii)
acceleration of, or demand or action taken in order to collect, all or anyacceleration of, or demand or action taken in order to collect, all or any
indebtedness secured by the Premises (other than giving notices ofindebtedness secured by the Premises (other than giving notices of
default and statements of overdue amounts) or (iii) exercise of any rightdefault and statements of overdue amounts) or (iii) exercise of any right
or remedy available to Senior Lender under the Senior Loan Documents,or remedy available to Senior Lender under the Senior Loan Documents,
at law, in equity or otherwise with respect to Borrower and/or theat law, in equity or otherwise with respect to Borrower and/or the

Premises or any portion thereof.Premises or any portion thereof.
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reasonably apprised as to the current status of any Enforcementreasonably apprised as to the current status of any Enforcement
Action.Action.

37.37.   Junior Lenders have the right to cure any default under the more senior JuniorJunior Lenders have the right to cure any default under the more senior Junior

Loans. Loans. This contractual rThis contractual right is ight is found in found in Section 12(b) Section 12(b) of the of the Intercreditor Intercreditor Agreement. Agreement. UnderUnder

Section 12(b), prior to commencing any Equity Collateral Enforcement Action by reason of anSection 12(b), prior to commencing any Equity Collateral Enforcement Action by reason of an

Event of Default under the applicable Junior Loan Documents, the Junior Lender holding theEvent of Default under the applicable Junior Loan Documents, the Junior Lender holding the

Junior Loan that is subject to an Event of Default must provide written notice of the default toJunior Loan that is subject to an Event of Default must provide written notice of the default to

the subordinate Junior Lenders and permit the subordinate Junior Lenders an opportunity to curethe subordinate Junior Lenders and permit the subordinate Junior Lenders an opportunity to cure

the default.the default.
99
   Moreover, like Section Moreover, like Section 12(a) requires of 12(a) requires of the Senior Lender, the Senior Lender, Section 12(b) requiresSection 12(b) requires

each Junior Lender to keep the subordinate Junior Lenders reasonably apprised as to the status ofeach Junior Lender to keep the subordinate Junior Lenders reasonably apprised as to the status of

any Equity Collateral Enforcement Action.any Equity Collateral Enforcement Action.

38.38.   Section 12 is but one of the fundamental notice provisions provided to JuniorSection 12 is but one of the fundamental notice provisions provided to Junior

Lenders. Lenders. In addition to Section 12, Section In addition to Section 12, Section 15(j)(i) states t15(j)(i) states that “[e]ach Junior Lender shall ghat “[e]ach Junior Lender shall giveive

Senior Lender and each other Junior Lender notice of any Event of Default, acceleration of itsSenior Lender and each other Junior Lender notice of any Event of Default, acceleration of its

applicable Junior Loan and the commencement of any Equity Collateral Enforcement Actionapplicable Junior Loan and the commencement of any Equity Collateral Enforcement Action

under its under its Junior Loan Documents.” Junior Loan Documents.” Likewise, Section 15(j)Likewise, Section 15(j)(ii) pr(ii) provides that “Senior ovides that “Senior LenderLender

shall give each Junior Lender written notice of any Event of Default, acceleration of the Seniorshall give each Junior Lender written notice of any Event of Default, acceleration of the Senior

Loan, transfer of the Senior Loan to ‘special servicing’ and the commencement of anLoan, transfer of the Senior Loan to ‘special servicing’ and the commencement of an

Enforcement Action under the Senior Loan Documents.”Enforcement Action under the Senior Loan Documents.”

99   “Equity Collateral “Equity Collateral Enforcement Action” Enforcement Action” is defined broadly is defined broadly in the Intercrediin the Intercreditor Agreement as:tor Agreement as:

“Equity Collateral Enforcement Action”“Equity Collateral Enforcement Action”  means any action or  means any action or
proceeding or other exercise of a Junior Lender’s rights and remediesproceeding or other exercise of a Junior Lender’s rights and remedies
commenced by such Junior Lender, in law or in equity, or otherwise, incommenced by such Junior Lender, in law or in equity, or otherwise, in
order to realize upon the Equity Collateral (including, without limitation,order to realize upon the Equity Collateral (including, without limitation,
an assignment in lieu of foreclosure or other negotiated settlement in lieuan assignment in lieu of foreclosure or other negotiated settlement in lieu

of any such enforcement action).of any such enforcement action).
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ii. ii. The The Purchase Purchase Option Option ProtectionsProtections

39.39.   In addition to Sections 12 and 15, Section 14 provides additional criticalIn addition to Sections 12 and 15, Section 14 provides additional critical

safeguards to safeguards to Junior Lenders. Junior Lenders. Significantly, Section Significantly, Section 14(c) of 14(c) of the Intercreditor the Intercreditor AgreementAgreement

provides the Junior Lenders with the right to purchase more senior Junior Loans upon ten (10)provides the Junior Lenders with the right to purchase more senior Junior Loans upon ten (10)

business days written notice. business days written notice. Under Section 14(c), Under Section 14(c), if any Equity if any Equity Collateral Enforcement ActiCollateral Enforcement Actionon

has been commenced under the Junior Loan Documents for a Junior Loan (“Junior Loanhas been commenced under the Junior Loan Documents for a Junior Loan (“Junior Loan

Purchase Option Event”), the Junior Lender holding such Junior Loan shall provide writtenPurchase Option Event”), the Junior Lender holding such Junior Loan shall provide written

notice to the subordinate Junior Lenders and the subordinate Junior Lenders shall have the rightnotice to the subordinate Junior Lenders and the subordinate Junior Lenders shall have the right

to purchase the Junior Loan that is subject to the Junior Loan Purchase Option Event.to purchase the Junior Loan that is subject to the Junior Loan Purchase Option Event.

40.40.   Section 14(a) of the Intercreditor Agreement also provides the Junior LendersSection 14(a) of the Intercreditor Agreement also provides the Junior Lenders

with the right to purchase the Senior Loan, upon ten (10) business days written notice, at anywith the right to purchase the Senior Loan, upon ten (10) business days written notice, at any

time after the occurrence of an Event of Default under the Senior Loan which is subject to antime after the occurrence of an Event of Default under the Senior Loan which is subject to an

Enforcement Action (“Purchase Option Event”), and requires each Junior Lender to keep theEnforcement Action (“Purchase Option Event”), and requires each Junior Lender to keep the

other Junior Lenders informed as to such Junior Lender’s intention to exercise any of itsother Junior Lenders informed as to such Junior Lender’s intention to exercise any of its

respective rights in connection with the Purchase Option Event.respective rights in connection with the Purchase Option Event.

41.41.   Consistent with the subordinated structure of the Junior Loans, in the event thatConsistent with the subordinated structure of the Junior Loans, in the event that

multiple Junior Lenders seek to exercise their rights under Sections 12 and 14 of the Intercreditormultiple Junior Lenders seek to exercise their rights under Sections 12 and 14 of the Intercreditor

Agreement, the subordinate Junior Lender with the lowest priority in relation to the other JuniorAgreement, the subordinate Junior Lender with the lowest priority in relation to the other Junior

Lenders shall have the right to cure the default or purchase the Senior Loan or senior JuniorLenders shall have the right to cure the default or purchase the Senior Loan or senior Junior

Loans, respectively.Loans, respectively.

42.42.   Further, the Intercreditor Agreement provides, pursuant to Section 34, thatFurther, the Intercreditor Agreement provides, pursuant to Section 34, that

“monetary damages are not an adequate remedy to redress a breach by the other hereunder and“monetary damages are not an adequate remedy to redress a breach by the other hereunder and

that a breach by any party hereunder would cause irreparable harm to any other party to thisthat a breach by any party hereunder would cause irreparable harm to any other party to this

Agreement. Agreement. Accordingly, each party Accordingly, each party to this to this Agreement agrees Agreement agrees that upon a that upon a breach of breach of thisthis
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Agreement by any other party, the remedies of injunction, declaratory judgment and specificAgreement by any other party, the remedies of injunction, declaratory judgment and specific

performance shall be available to such non-breaching party.”performance shall be available to such non-breaching party.”

II.II.   CWC OBTAINS A FORECLOSURE JUDGMENT THAT SETS THE PAYOFFCWC OBTAINS A FORECLOSURE JUDGMENT THAT SETS THE PAYOFF
AMOUNT OF THE SENIOR LOAN AT THE AMOUNT OF THE SENIOR LOAN AT THE FEDERAL LEGAL RATEFEDERAL LEGAL RATE

43.43.   On January 8, 2010, CWC delivered a Senior Loan Default Notice, pursuant toOn January 8, 2010, CWC delivered a Senior Loan Default Notice, pursuant to

Section 12(a) of the Intercreditor Agreement, notifying Junior Lenders that the Borrowers failedSection 12(a) of the Intercreditor Agreement, notifying Junior Lenders that the Borrowers failed

to make to make monthly payments. monthly payments. The payment The payment default constituted an default constituted an Event of Event of Default under Default under thethe

Senior Loan Documents, triggering certain rights and obligations afforded to Junior Lenders.Senior Loan Documents, triggering certain rights and obligations afforded to Junior Lenders.

44.44.   On January 29, 2010, CWC declared all of the unpaid debt outstanding under theOn January 29, 2010, CWC declared all of the unpaid debt outstanding under the

Senior Loan to be immediaSenior Loan to be immediately due and payable. tely due and payable. In doing so, CWC In doing so, CWC notified Junior Lenders notified Junior Lenders that,that,

as a result of the acceleration of unpaid debt outstanding, in order for a Junior Lender “toas a result of the acceleration of unpaid debt outstanding, in order for a Junior Lender “to

foreclose or otherwise realize upon any of its Equity Collateral or accept title to such Equityforeclose or otherwise realize upon any of its Equity Collateral or accept title to such Equity

Collateral in lieu of foreclosure,” Section 6(d) of the Intercreditor Agreement requires that “allCollateral in lieu of foreclosure,” Section 6(d) of the Intercreditor Agreement requires that “all

defaults under (1) the Senior Loan and (2) the applicable Senior Junior Loans must be cured bydefaults under (1) the Senior Loan and (2) the applicable Senior Junior Loans must be cured by

the Qualified Transferee by the date of acquisition.”the Qualified Transferee by the date of acquisition.”

45.45.   Within weeks of the acceleration of the unpaid outstanding debt, CWC filed anWithin weeks of the acceleration of the unpaid outstanding debt, CWC filed an

action in the United States District Court for the Southern District of New York to foreclose onaction in the United States District Court for the Southern District of New York to foreclose on

the Senior Loan. the Senior Loan. On June 21, 2010, the district court enterOn June 21, 2010, the district court entered a Judgment of Foreclosure and Saleed a Judgment of Foreclosure and Sale

of Stuy of Stuy Town. Town. The Foreclosure Judgment The Foreclosure Judgment ordered the ordered the payoff amount of payoff amount of the Senior the Senior Loan,Loan,

providing, in relevant part:providing, in relevant part:

ORDERED AND ADJUDGEDORDERED AND ADJUDGED as follows: as follows:

That plaintiffs have judgment herein on their claim for foreclosureThat plaintiffs have judgment herein on their claim for foreclosure
in the amount of $3,666,734,464.70, plus interest on thein the amount of $3,666,734,464.70, plus interest on the
outstanding principal balance and previously unpaid interest at theoutstanding principal balance and previously unpaid interest at the
interest rate of 6.434% per annum, per day past April 22, 2010, ininterest rate of 6.434% per annum, per day past April 22, 2010, in

the amount of $536,166.67 plus default interest on the outstandingthe amount of $536,166.67 plus default interest on the outstanding
principal balance and previously unpaid interest at the interest rateprincipal balance and previously unpaid interest at the interest rate
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of 3.000% per annum, in the amount of $258,262.91, to the date ofof 3.000% per annum, in the amount of $258,262.91, to the date of
this judgment,this judgment, with interest at the legal rate from the date ofwith interest at the legal rate from the date of
this judgmentthis judgment . . . .. . . .  

Foreclosure Judgment ¶ 2 (emphasis added);Foreclosure Judgment ¶ 2 (emphasis added); see alsosee also Foreclosure Judgment Foreclosure Judgment ¶ ¶ 3 (same). 3 (same). TheThe

Foreclosure Judgment further ordered that the sale of Stuy Town shall take place at a publicForeclosure Judgment further ordered that the sale of Stuy Town shall take place at a public

auction, in accordance with the terms of sale contained within the order.auction, in accordance with the terms of sale contained within the order.
1010

   Foreclosure Foreclosure JudgmentJudgment

 ¶ 3. ¶ 3.

46.46.   The Foreclosure Judgment was entered on June 21, 2010, which was sixty daysThe Foreclosure Judgment was entered on June 21, 2010, which was sixty days

after the April after the April 22, 2010 benchmark mentioned in the 22, 2010 benchmark mentioned in the Foreclosure Judgment. Foreclosure Judgment. Between April 22,Between April 22,

2010 and June 21, 2010, contract rate interest (6.434% per annum) in the amount of2010 and June 21, 2010, contract rate interest (6.434% per annum) in the amount of

approximately $32 million accrued in respect of the Senior Loan, and default rate interest (anapproximately $32 million accrued in respect of the Senior Loan, and default rate interest (an

additional 3% per annum) in the amount of approximately $15 million accrued in respect of theadditional 3% per annum) in the amount of approximately $15 million accrued in respect of the

Senior Loan. Senior Loan. Accordingly, the payoff Accordingly, the payoff amount of the Senior amount of the Senior Loan on the date Loan on the date the Foreclosurethe Foreclosure

Judgment was entered was approximately $3.71 billion.Judgment was entered was approximately $3.71 billion.

47.47.   The Court thus concluded that prior to the entry of the Foreclosure Judgment,The Court thus concluded that prior to the entry of the Foreclosure Judgment,

interest accrued at the contract rate of 6.434%, plus default rate interest of an additional 3%, for ainterest accrued at the contract rate of 6.434%, plus default rate interest of an additional 3%, for a

total interest rate of 9.434%.total interest rate of 9.434%.

48.48.
  

However, after the date the Foreclosure Judgment was entered, interest on theHowever, after the date the Foreclosure Judgment was entered, interest on the

indebtedness would accrue at the indebtedness would accrue at the “legal rate.” “legal rate.” Pursuant to 28 U.S.C. § 1961, iPursuant to 28 U.S.C. § 1961, interest on a federalnterest on a federal

civil judgment “shall be calculated from the date of the entry of the judgment, at a rate equal tocivil judgment “shall be calculated from the date of the entry of the judgment, at a rate equal to

the weekly average 1-year constant maturity Treasury yield, as published by the Board ofthe weekly average 1-year constant maturity Treasury yield, as published by the Board of

Governors of the FGovernors of the Federal Reserve System, for ederal Reserve System, for the calendar week preceding.” the calendar week preceding.” For the calendarFor the calendar

week preceding entry of the Foreclosure Judgment, weekly average 1-year constant maturityweek preceding entry of the Foreclosure Judgment, weekly average 1-year constant maturity

1010

   A publiA public sale c sale of Stuy of Stuy Town was Town was scheduled, scheduled, then cancelled, then cancelled, several timseveral times. es. During thDuring this timis time,e,CWC has continued to act as CWC has continued to act as special servicer, earning significant fees.special servicer, earning significant fees.
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Treasury yield (and thus the applicable federal judgment rate) was 0.30% per annum (30 basisTreasury yield (and thus the applicable federal judgment rate) was 0.30% per annum (30 basis

points per annum).points per annum).

49.49.   With interest accruing at 0.30% instead of 9.434%, the amount owed in respect ofWith interest accruing at 0.30% instead of 9.434%, the amount owed in respect of

the Senior Loan would have the Senior Loan would have increased very slowly. increased very slowly. Consequently, four years after Consequently, four years after the date ofthe date of

the Foreclosure Judgment, the correct amount owed in respect of the Senior Loan isthe Foreclosure Judgment, the correct amount owed in respect of the Senior Loan is

approximately $3.76 billion less cash principal and interest payments to the Senior Lenderapproximately $3.76 billion less cash principal and interest payments to the Senior Lender

between 2010 and 2014, between 2010 and 2014, or approximately or approximately $3.45 billion. $3.45 billion. By obtaining By obtaining the Foreclosure Judgment,the Foreclosure Judgment,

CWC made an irrevocable decision that it was willing to give up contract and default rateCWC made an irrevocable decision that it was willing to give up contract and default rate

interest in exchange for obtaining the benefits of having a Foreclosure Judgment.interest in exchange for obtaining the benefits of having a Foreclosure Judgment.

III.III.   CWC FENDS OFF CHALLENGES FOR CONTROL OF STUY CWC FENDS OFF CHALLENGES FOR CONTROL OF STUY TOWNTOWN

A.A.   Junior 1-3 Lender (PSW) Notices A UCC Auction To Transfer Its EquityJunior 1-3 Lender (PSW) Notices A UCC Auction To Transfer Its Equity
Collateral In Junior 1-3 Loans To Itself To Eliminate Junior 4-11 LoansCollateral In Junior 1-3 Loans To Itself To Eliminate Junior 4-11 Loans
From The Financing StructureFrom The Financing Structure

50.50.   On August 6, 2010, PSW NYC LLC (“PSW”), a joint venture formed by PershingOn August 6, 2010, PSW NYC LLC (“PSW”), a joint venture formed by Pershing

Square Capital Management LP and Winthrop Realty Trust, acquired the rights, title and interestSquare Capital Management LP and Winthrop Realty Trust, acquired the rights, title and interest

in the Junior 1-3 Loans from the original Junior 1-3 Lenders, which included, among others,in the Junior 1-3 Loans from the original Junior 1-3 Lenders, which included, among others,

Wells Fargo Bank, National Association, as successor by merger to Wachovia.Wells Fargo Bank, National Association, as successor by merger to Wachovia.

51.51.
  

Having acquired Junior 1-3 Loans, PSW immediately embarked on a plan to sellHaving acquired Junior 1-3 Loans, PSW immediately embarked on a plan to sell

its Equity Collateral its Equity Collateral for Junior 1-3 Loans at a for Junior 1-3 Loans at a UCC auction. UCC auction. On August 7, 2010, PSW, as aOn August 7, 2010, PSW, as a

Junior 1 Lender, provided notice that it intended to sell all of its right, title and interest in theJunior 1 Lender, provided notice that it intended to sell all of its right, title and interest in the

Borrowers. Borrowers. The notice further stated The notice further stated that PSW reserved the that PSW reserved the right to credit biright to credit bid all or any d all or any portionportion

of the purchase priof the purchase price against the outstanding balance of ce against the outstanding balance of the amounts due and owing the amounts due and owing to PSW. to PSW. OnOn

August 7, 2010, PSW, as Junior 2-3 Lender, also issued similar notices of its intent to sell itsAugust 7, 2010, PSW, as Junior 2-3 Lender, also issued similar notices of its intent to sell its

Equity Collateral.Equity Collateral.
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52.52.   Upon information and belief, concerned that PSW intended to acquire the EquityUpon information and belief, concerned that PSW intended to acquire the Equity

Collateral for Junior 1-3 Loans through a credit bid without paying off the Senior Loan, onCollateral for Junior 1-3 Loans through a credit bid without paying off the Senior Loan, on

August 10, 2010, CWC wrote:August 10, 2010, CWC wrote:

Section 6(d) of the Intercreditor Agreement requires that to theSection 6(d) of the Intercreditor Agreement requires that to the

extent the Equity Collateral is acquired by a transferee, all defaultsextent the Equity Collateral is acquired by a transferee, all defaults
under (1) the Senior Loan and (2) the applicable Senior Juniorunder (1) the Senior Loan and (2) the applicable Senior Junior
Loans must be cured by such transferee as of the date of acquisition.Loans must be cured by such transferee as of the date of acquisition.
This requirement This requirement applies equally applies equally to a to a credit bid credit bid by PSW. by PSW. As aAs a
result of the acceleration of the unpaid debt outstanding under theresult of the acceleration of the unpaid debt outstanding under the
Senior Loan, Section 6(d) of the Intercreditor Agreement requiresSenior Loan, Section 6(d) of the Intercreditor Agreement requires
the full payment of the unpaid debt as a condition to any transfereethe full payment of the unpaid debt as a condition to any transferee
acquiring the Equity Collateral that PSW is proposing to sell.acquiring the Equity Collateral that PSW is proposing to sell.

 Bank of Am., N.A. v. PSW NYC LLC  Bank of Am., N.A. v. PSW NYC LLC , 2010 WL 5152293 (N.Y. Sup. Ct. Aug. 18, 2010)., 2010 WL 5152293 (N.Y. Sup. Ct. Aug. 18, 2010).

53.53.   Upon information and belief, CWC requested written confirmation by PSW thatUpon information and belief, CWC requested written confirmation by PSW that

PSW had an obligation to cure the Senior Loan default, which required PSW to pay off thePSW had an obligation to cure the Senior Loan default, which required PSW to pay off the

amount ordered in the Foreclosure Judgment, or “roughly $3,666,000,000.00,” as a condition ofamount ordered in the Foreclosure Judgment, or “roughly $3,666,000,000.00,” as a condition of

any acquisition/transfer of the Equity Collateral.any acquisition/transfer of the Equity Collateral.  Id. Id.

54.54.   Upon information and belief, on August 11, 2010, PSW responded to CWC’sUpon information and belief, on August 11, 2010, PSW responded to CWC’s

letter and disagreed that Section 6(d) of the Intercreditor Agreement required PSW to cure theletter and disagreed that Section 6(d) of the Intercreditor Agreement required PSW to cure the

Senior Loan before acquiring the Equity Collateral.Senior Loan before acquiring the Equity Collateral.  Id. Id.

B.B.   The New York Supreme Court Adopts CWC’s Position That Junior 1-3The New York Supreme Court Adopts CWC’s Position That Junior 1-3
Lender Must Pay Off The Senior Loan Before Transferring Its EquityLender Must Pay Off The Senior Loan Before Transferring Its Equity
CollateralCollateral

55.55.   In order to prevent PSW from executing its plan, CWC filed a complaint againstIn order to prevent PSW from executing its plan, CWC filed a complaint against

PSW in this Court, together PSW in this Court, together with a motion seeking a preliminary with a motion seeking a preliminary injunction. injunction. CWC argued that:CWC argued that:

[i]f the Junior Lenders are permitted to, in effect, seize ownership[i]f the Junior Lenders are permitted to, in effect, seize ownership
and control of the unique real property known as Stuyvesant Townand control of the unique real property known as Stuyvesant Town
and Peter Cooper Village in contravention of the expresslyand Peter Cooper Village in contravention of the expressly
bargained-for provisions in the Loan Documents (including thebargained-for provisions in the Loan Documents (including the
Intercreditor Agreement) concerning the circumstances underIntercreditor Agreement) concerning the circumstances under

which ownership and control of the Property may be transferred,which ownership and control of the Property may be transferred,
the Senior Lenders will be irreparably harmed.the Senior Lenders will be irreparably harmed.
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 Bank of Am., N.A. Bank of Am., N.A., 2010 WL 5152293., 2010 WL 5152293.

56.56.   In an opinion dated September 16, 2010, this Court (per the Honorable RichardIn an opinion dated September 16, 2010, this Court (per the Honorable Richard

Lowe) granted CWC’s motion and enjoined and restrained PSW during the pendency of theLowe) granted CWC’s motion and enjoined and restrained PSW during the pendency of the

action, from acquiring or selling any of the Equity Collateral without “prior payment of the totalaction, from acquiring or selling any of the Equity Collateral without “prior payment of the total

outstanding indebtedness (in excess of $3,666,000,000) in connection with the senior loan.”outstanding indebtedness (in excess of $3,666,000,000) in connection with the senior loan.”

 Bank of Am.,  Bank of Am., N.A. v. PSN.A. v. PSW NYC LLC W NYC LLC , No. 651293/10, 29 Misc.3d 1216(A), at *13 (N.Y. Sup. Ct., No. 651293/10, 29 Misc.3d 1216(A), at *13 (N.Y. Sup. Ct.

2010). 2010). The Court found the “amount due and The Court found the “amount due and owing to [the Senior Lender] under owing to [the Senior Lender] under the Notes, thethe Notes, the

Amended Mortgage, and the related Senior Loan documents” is the amount stated in theAmended Mortgage, and the related Senior Loan documents” is the amount stated in the

Foreclosure Judgment.Foreclosure Judgment.  Id. Id. at *3.at *3.   In reaching its opinion, the Court reasoned that: “[w]hile theIn reaching its opinion, the Court reasoned that: “[w]hile the

Senior Loan and PSW’s Junior Loan are secured by different collateral, nothing contained in theSenior Loan and PSW’s Junior Loan are secured by different collateral, nothing contained in the

Intercreditor Agreement permits PSW to acquire its Equity Collateral without complying withIntercreditor Agreement permits PSW to acquire its Equity Collateral without complying with

section 6(d).”section 6(d).”  Id. Id. at *7.at *7.

57.57.   Following the Court’s September 16, 2010 ruling against it, PSW sold the JuniorFollowing the Court’s September 16, 2010 ruling against it, PSW sold the Junior

1-3 Loans. 1-3 Loans. Upon information and beliefUpon information and belief, PCV-M Holdings purportedly , PCV-M Holdings purportedly acquired the Junior 1-3acquired the Junior 1-3

Loans and financed the Loans and financed the acquisition through a acquisition through a servicing advance made by the Lservicing advance made by the Lead Lender. ead Lender. As aAs a

result, the Lead Lender is the managing member of PCV-M Holdings, and holder of 100% of theresult, the Lead Lender is the managing member of PCV-M Holdings, and holder of 100% of the

economic interests in economic interests in PCV-M Holdings. PCV-M Holdings. An attorney fAn attorney for CWC told or CWC told Bloomberg that the Bloomberg that the LeadLead

Lender’s purported acquisition of Junior 1-3 Loans through PCV-M Holdings gives the LeadLender’s purported acquisition of Junior 1-3 Loans through PCV-M Holdings gives the Lead

Lender “complete control” and CWC “complete flexibility with respect to what it does with theLender “complete control” and CWC “complete flexibility with respect to what it does with the

property.” property.” Oshrat Oshrat Carmiel,Carmiel, Ackman’s Group Exit Ackman’s Group Exits Stuyvesant Tos Stuyvesant Town Investment With $45 wn Investment With $45 MillionMillion

 Intact  Intact , Bloomberg, October 27, 2010,, Bloomberg, October 27, 2010, available atavailable at http://www.bloomberg.com/news/2010-10-http://www.bloomberg.com/news/2010-10-

27/ackman-s-group-exits-stuyvesant-town-investment-with-45-million-intact.html.27/ackman-s-group-exits-stuyvesant-town-investment-with-45-million-intact.html.

58.58.   Upon information and belief, PCV-M Holdings may not be a “QualifiedUpon information and belief, PCV-M Holdings may not be a “Qualified

Transferee” as defined in the Intercreditor Agreement, and thus was not eligible to acquire theTransferee” as defined in the Intercreditor Agreement, and thus was not eligible to acquire the
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Junior 1-3 Loans, due to the limitations set forth in Section 5(a) of the Intercreditor Agreement.Junior 1-3 Loans, due to the limitations set forth in Section 5(a) of the Intercreditor Agreement. 1111  

Accordingly, any actions PCV-M Holdings, or a party acting on its behalf, may have takenAccordingly, any actions PCV-M Holdings, or a party acting on its behalf, may have taken

asserting rights as a Junior Lender may be voidasserting rights as a Junior Lender may be void ab initioab initio..

IV.IV.   CWC ATTEMPTS TO CONSOLIDATE ITS CONTROL OVER STUY TOWN INCWC ATTEMPTS TO CONSOLIDATE ITS CONTROL OVER STUY TOWN IN

BREACH OF DUTIES OWED TO JUNIOR BREACH OF DUTIES OWED TO JUNIOR LENDERSLENDERS

A.A.   Junior 1-3 Lender (PCV-M Holdings) Notices A UCC Auction To TransferJunior 1-3 Lender (PCV-M Holdings) Notices A UCC Auction To Transfer
Its Equity Collateral In Junior 1-3 Loans To Itself To Eliminate Junior 4-11Its Equity Collateral In Junior 1-3 Loans To Itself To Eliminate Junior 4-11
Loans From The Financing StructureLoans From The Financing Structure

59.59.   Upon information and belief, in May 2014, CWC, acting on behalf of PCV-MUpon information and belief, in May 2014, CWC, acting on behalf of PCV-M

Holdings, began to hatch a plan to improperly wipe out the other Junior Loans, which would giveHoldings, began to hatch a plan to improperly wipe out the other Junior Loans, which would give

CWC effective control CWC effective control over Stuy Town. over Stuy Town. However, to accomplish its plan, CWC atteHowever, to accomplish its plan, CWC attempted to dompted to do

precisely what it argued, and the Court subsequently ordered, was impermissible under theprecisely what it argued, and the Court subsequently ordered, was impermissible under the

Intercreditor Agreement inIntercreditor Agreement in Bank of  Bank of Am., N.A. Am., N.A. v. PSv. PSW NYC W NYC LLC LLC . . Thus, CWC Thus, CWC sought to sought to create acreate a

loophole for itself to gain complete conloophole for itself to gain complete control over Stuy Town.trol over Stuy Town.

60.60.   In furtherance of this plan, on May 13, 2014, PCV-M Holdings, as Junior 1-3In furtherance of this plan, on May 13, 2014, PCV-M Holdings, as Junior 1-3

Lender, provided notice to the other Junior Lenders, among others, that PCV-M Holdings:Lender, provided notice to the other Junior Lenders, among others, that PCV-M Holdings:

intends to sell the Pledged Securities (as defined in the Pledgeintends to sell the Pledged Securities (as defined in the Pledge
Agreement) through a non-judicial foreclosure sale of the PledgedAgreement) through a non-judicial foreclosure sale of the Pledged
Securities in accordance with the provisions of the PledgeSecurities in accordance with the provisions of the Pledge

Agreement and the applicable Uniform Commercial Code (theAgreement and the applicable Uniform Commercial Code (the“Sale”). The Sale will occur on June 13, 2014 at 10:00 a.m.,“Sale”). The Sale will occur on June 13, 2014 at 10:00 a.m.,
Eastern Time, at the New York Supreme Court located at 60Eastern Time, at the New York Supreme Court located at 60
Centre Street, New York, New York 10007.Centre Street, New York, New York 10007.1212  

1111   In the evIn the event Plaintient Plaintiffs determine ffs determine that PCV-M that PCV-M Holdings Holdings was not was not a Qualified a Qualified Transferee,Transferee,
Plaintiffs reserve the right to seek Plaintiffs reserve the right to seek additional remedies.additional remedies.

1212   Junior 1 Lender’s Junior 1 Lender’s “Pledged Securities” “Pledged Securities” in respect of the in respect of the Junior 1 Loan Junior 1 Loan include the foinclude the following:llowing:

All of PCV ST MEZZ 1 LP’s right, title and interest in 100% ofAll of PCV ST MEZZ 1 LP’s right, title and interest in 100% of
the limited partnership interests in PCV ST OWNER LP, a Delawarethe limited partnership interests in PCV ST OWNER LP, a Delaware

limited partnership;limited partnership;
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61.61.   The same day that PCV-M Holdings provided notice to the Junior Lenders of theThe same day that PCV-M Holdings provided notice to the Junior Lenders of the

UCC foreclosure sale, a real estate brokerage firm sent an email flyer (the “Flyer”) to a smallUCC foreclosure sale, a real estate brokerage firm sent an email flyer (the “Flyer”) to a small

number of real estate companies stating that the firm has been retained by PCV-M Holdings tonumber of real estate companies stating that the firm has been retained by PCV-M Holdings to

market Stuy Town market Stuy Town in connection with in connection with a proposed UCC public auctia proposed UCC public auction. on. The Flyer provided The Flyer provided somesome

general information general information about Stuy Town and about Stuy Town and the proposed auction process. the proposed auction process. The Flyer stated The Flyer stated thatthat

interested purchasers interested purchasers should execute a should execute a form of form of confidentiality agrconfidentiality agreement. eement. Significantly, Significantly, thethe

Flyer also stated that “[i]nterested purchasers will be required to make representations that,Flyer also stated that “[i]nterested purchasers will be required to make representations that,

among other things, they . . . will purchase or pay off in full the senior mortgage loan at closing.”among other things, they . . . will purchase or pay off in full the senior mortgage loan at closing.”

62.62.   On May 15, 2014, STown Mezz, as the Junior 4-9 Lender, sent a letter to PCV-MOn May 15, 2014, STown Mezz, as the Junior 4-9 Lender, sent a letter to PCV-M

Holdings requesting clarification as to “whether the requirement to pay or purchase the SeniorHoldings requesting clarification as to “whether the requirement to pay or purchase the Senior

Loan is applicable to [PCV-M Holdings], in the event that the [PCV-M Holdings] (or anyLoan is applicable to [PCV-M Holdings], in the event that the [PCV-M Holdings] (or any

subsequent owner of the mezzanine loans being foreclosed) is the successful bidder at the publicsubsequent owner of the mezzanine loans being foreclosed) is the successful bidder at the public

auction, through a credit bid or otherwise.”auction, through a credit bid or otherwise.”

63.63.   By letter dated May 16, 2014, PCV-M Holdings, acting through CWC, respondedBy letter dated May 16, 2014, PCV-M Holdings, acting through CWC, responded

that:that:

the lead lender for the Senior Loan, the Wachovia Bankthe lead lender for the Senior Loan, the Wachovia Bank
Commercial Mortgage Trust (the “Trust”), is the sole managingCommercial Mortgage Trust (the “Trust”), is the sole managing

member of and holder of all the economic benefit in [PCV-Mmember of and holder of all the economic benefit in [PCV-M

All of ST MEZZ 1 LP’s right, title and interest in 100% of theAll of ST MEZZ 1 LP’s right, title and interest in 100% of the
limited partnership interest in ST OWNER LP, a Delaware limitedlimited partnership interest in ST OWNER LP, a Delaware limited
partnership;partnership;

All of PCV ST MEZZ 1 LP’s right, title and interest in 100% ofAll of PCV ST MEZZ 1 LP’s right, title and interest in 100% of
the limited liability company membership interests in PCV ST OWNERthe limited liability company membership interests in PCV ST OWNER
GP LLC, a GP LLC, a Delaware limited liability company;Delaware limited liability company;

All of ST MEZZ 1 LP’s right, title and interest in 100% of theAll of ST MEZZ 1 LP’s right, title and interest in 100% of the
limited liability company membership interests in ST OWNER GP LLC,limited liability company membership interests in ST OWNER GP LLC,
a Delaware limited liability company ….a Delaware limited liability company ….

Junior 2-3 Lender similarly intended to sell such Pledged Junior 2-3 Lender similarly intended to sell such Pledged Securities.Securities.
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Holdings].Holdings]. Accordingly, if [PCV-M Holdings] is the winningAccordingly, if [PCV-M Holdings] is the winning
bidder in the Auction, [PCV-M Holdings] will not be requiredbidder in the Auction, [PCV-M Holdings] will not be required
to pay or purchase the Senior Loan.to pay or purchase the Senior Loan.  

64.64.   By letter dated May 28, 2014, counsel for the Junior 4-9 Lender reminded CWCBy letter dated May 28, 2014, counsel for the Junior 4-9 Lender reminded CWC

that this Court, in thethat this Court, in the Bank of  Bank of Am., N.A. Am., N.A. v. PSv. PSW NYW NYC LLC LLCC litigation, found that Section 6(d) oflitigation, found that Section 6(d) of

the Intercreditor Agreement obligates the Junior Lender to cure all Senior Loan defaults if thethe Intercreditor Agreement obligates the Junior Lender to cure all Senior Loan defaults if the

Junior Lender acquires Junior Lender acquires the Equity Collateral. the Equity Collateral. STown Mezz asserted that STown Mezz asserted that CWC’s latest CWC’s latest positionposition

was not only at odds with the Court’s holding inwas not only at odds with the Court’s holding in  Bank  Bank of of Am.Am. and an anticipatory breach ofand an anticipatory breach of

Section 6(d) of the Intercreditor Agreement, but it was also inconsistent with CWC’s earlierSection 6(d) of the Intercreditor Agreement, but it was also inconsistent with CWC’s earlier

position in theposition in the Bank  Bank of of Am.Am. case.  case. The letter fThe letter further posited urther posited that a “public” that a “public” auction on June auction on June 13,13,

2014 would be commercially unreasonable under N.Y. U.C.C. Law § 9-610(b), due to the2014 would be commercially unreasonable under N.Y. U.C.C. Law § 9-610(b), due to the

insufficient time for bidders to, among other things, perform essential due diligence and arrangeinsufficient time for bidders to, among other things, perform essential due diligence and arrange

financing to support a competing bid. financing to support a competing bid. The letter averred that “CWC’s The letter averred that “CWC’s inappropriate position thatinappropriate position that

PCV-M Holdings is not required to pay or purchase the Senior Loan to acquire the equityPCV-M Holdings is not required to pay or purchase the Senior Loan to acquire the equity

interests at the auction rigs the auction in its favor,” and concluded by requesting that CWCinterests at the auction rigs the auction in its favor,” and concluded by requesting that CWC

“postpone the notice that is expected to be published on or about June 2, 2014 and suspend the“postpone the notice that is expected to be published on or about June 2, 2014 and suspend the

auction that is auction that is scheduled to be held on scheduled to be held on June 13, 2014.” June 13, 2014.” Additionally, STown Mezz rAdditionally, STown Mezz requested, inequested, in

accordance with Section 15(d) of the Intercreditor Agreement, among other information,accordance with Section 15(d) of the Intercreditor Agreement, among other information,

“[c]alculation of the Senior Loan Purchase Price (under and as defined in the Intercreditor“[c]alculation of the Senior Loan Purchase Price (under and as defined in the Intercreditor

Agreement), showing the individual components of such purchase price and the party or partiesAgreement), showing the individual components of such purchase price and the party or parties

entitled to receive such component.”entitled to receive such component.”

65.65.   By letter dated May 30, 2014, PCV-M Holdings, acting through CWC, rejectedBy letter dated May 30, 2014, PCV-M Holdings, acting through CWC, rejected

this request, stating that Section 6(d) of the Intercreditor Agreement was only applicable if athis request, stating that Section 6(d) of the Intercreditor Agreement was only applicable if a

default under the Senior Loan had not been cured or waived, and asserted that “[n]othing indefault under the Senior Loan had not been cured or waived, and asserted that “[n]othing in

either Judge Lowe’s opinion or the Intercreditor Agreement precludes the Senior Lender fromeither Judge Lowe’s opinion or the Intercreditor Agreement precludes the Senior Lender from
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waiving any requirement that waiving any requirement that inures to its benefinures to its benefit.” it.” By this statement, By this statement, CWC clearly exposed itsCWC clearly exposed its

unwavering intent to conduct the UCC auction in an unfair, discriminatory, and commerciallyunwavering intent to conduct the UCC auction in an unfair, discriminatory, and commercially

unreasonable manner, and to apply a unreasonable manner, and to apply a double-standard to chill the auction: double-standard to chill the auction: while relieving itselfwhile relieving itself

of the obligation to pay off the Senior Loan, CWC expressly required other bidders to undertakeof the obligation to pay off the Senior Loan, CWC expressly required other bidders to undertake

that financial burden which, in any event, was overstated by approximately one billion dollarsthat financial burden which, in any event, was overstated by approximately one billion dollars

over the actual over the actual amount of the amount of the Senior Loan. Senior Loan. This requirement – This requirement – intended to give intended to give advantage toadvantage to

CWC over other bidders – was completely inconsistent with the position that CWC took in theCWC over other bidders – was completely inconsistent with the position that CWC took in the

 Bank  Bank of of AmAm. case. . case. Indeed, the payoff Indeed, the payoff amount of the amount of the Senior Loan provided to Senior Loan provided to bidders used abidders used a

wholly unauthorized calculation that would deliver to Defendants a windfall of approximatelywholly unauthorized calculation that would deliver to Defendants a windfall of approximately

one billion dollars.one billion dollars.

66.66.   On Monday, June 2, 2014, Notices for the Public Sale of Collateral related to theOn Monday, June 2, 2014, Notices for the Public Sale of Collateral related to the

Junior 1-3 Loans (the “Sale Notices”) were published in each of the Wall Street Journal, NewJunior 1-3 Loans (the “Sale Notices”) were published in each of the Wall Street Journal, New

York Times, York Times, Financial Times Financial Times and Delaware and Delaware News Journal. News Journal. The Sale The Sale Notices confirmed Notices confirmed thethe

terms of the proposed auction, including the requirement that bidders would be required to payterms of the proposed auction, including the requirement that bidders would be required to pay

off or off or purchase the Senior Loan. purchase the Senior Loan. Notwithstanding the Sales NotiNotwithstanding the Sales Notice, PCV-M Holdings, ce, PCV-M Holdings, actingacting

through CWC, fully planned to circumvent this requirement for itself.through CWC, fully planned to circumvent this requirement for itself.

67.67.   In other words, by (a) conducting its UCC auction in an unreasonable timeframe,In other words, by (a) conducting its UCC auction in an unreasonable timeframe,

e.g.e.g., a mere nine business days after public notice, (b) requiring any competing bidder (other, a mere nine business days after public notice, (b) requiring any competing bidder (other

than itself and its affiliates) to pay off in full the billions of dollars owed on the Senior Loan,than itself and its affiliates) to pay off in full the billions of dollars owed on the Senior Loan,

including principal, accrued interest, yield maintenance, and various other fees, charges andincluding principal, accrued interest, yield maintenance, and various other fees, charges and

expenses, and (c) overstating the purported payoff amount on the Senior Loan by nearly a billionexpenses, and (c) overstating the purported payoff amount on the Senior Loan by nearly a billion

dollars – at approximately $4.4 billion – due to the improper inclusion of inflated post-judgmentdollars – at approximately $4.4 billion – due to the improper inclusion of inflated post-judgment

contract rate and default rate interest, CWC and the other Defendants sought to give PCV-Mcontract rate and default rate interest, CWC and the other Defendants sought to give PCV-M
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Holdings a huge bidding advantage over third parties, and to ensure that PCV-M Holdings wouldHoldings a huge bidding advantage over third parties, and to ensure that PCV-M Holdings would

be the winner of the auction, thus maintaining control of the Borrowers and wiping out all of thebe the winner of the auction, thus maintaining control of the Borrowers and wiping out all of the

Junior Lenders.Junior Lenders.

68.68.   If any of the sales of Equity Collateral contemplated by the Sales Notices hadIf any of the sales of Equity Collateral contemplated by the Sales Notices had

been consummated, the equity chain connecting the Junior Lenders to the Borrowers (andbeen consummated, the equity chain connecting the Junior Lenders to the Borrowers (and

ultimately to Stuy Town) would have been severed, and over a billion dollars of obligations inultimately to Stuy Town) would have been severed, and over a billion dollars of obligations in

respect of the Junior Loans would effectively have been extinguished.respect of the Junior Loans would effectively have been extinguished.

69.69.   The next day, on June 3, 2014, at 7:18 pm (and unbeknownst to STown Mezz theThe next day, on June 3, 2014, at 7:18 pm (and unbeknownst to STown Mezz the

deed in lieu agreement had been executed earlier that morning at 8:30 a.m.), CWC finallydeed in lieu agreement had been executed earlier that morning at 8:30 a.m.), CWC finally

responded to STown Mezz’s May 28, 2014 request for the calculation of the Senior Loanresponded to STown Mezz’s May 28, 2014 request for the calculation of the Senior Loan

Purchase Price. Purchase Price. However, rather However, rather than providing than providing a response in a response in line with line with the Foreclosurethe Foreclosure

Judgment (or disclosing the deed in lieu transaction), CWC stated that the calculation “will beJudgment (or disclosing the deed in lieu transaction), CWC stated that the calculation “will be

supplied per the intercreditor agreement; however, we will need to know as of what date thesupplied per the intercreditor agreement; however, we will need to know as of what date the

amount should be calculated amount should be calculated in order to in order to do so.” do so.” By responding in this By responding in this way, CWC side-steppedway, CWC side-stepped

the issue of the true amount owed in respect of the Senior Loan, and never provided thatthe issue of the true amount owed in respect of the Senior Loan, and never provided that

information to Plaintiffs until after the deed in lieu transaction information to Plaintiffs until after the deed in lieu transaction had been completed.had been completed.

B.B.   Junior 4-9 Lender (STown Mezz) Exercises Its Bargained-For FundamentalJunior 4-9 Lender (STown Mezz) Exercises Its Bargained-For Fundamental
Right To Purchase Junior 1-3 Loans To Protect Its InvestmentRight To Purchase Junior 1-3 Loans To Protect Its Investment

70.70.   In light of the foregoing, and faced with the prospect of seeing its Junior 4-9In light of the foregoing, and faced with the prospect of seeing its Junior 4-9

Loans wiped out in a commercially unreasonable UCC auction conducted in an inappropriatelyLoans wiped out in a commercially unreasonable UCC auction conducted in an inappropriately

compressed time frame, STown Mezz, prior to the deed in lieu transaction, exercised one of thecompressed time frame, STown Mezz, prior to the deed in lieu transaction, exercised one of the

fundamental protections afffundamental protections afforded to a Junior Lorded to a Junior Lender: ender: the purchase option.the purchase option.

71.71.   Specifically, by notices dated May 29, 2014 (the “Purchase Option Notices”),Specifically, by notices dated May 29, 2014 (the “Purchase Option Notices”),

STown Mezz notified PCV-M Holdings, as Junior 1-3 Lender, and the other required noticeSTown Mezz notified PCV-M Holdings, as Junior 1-3 Lender, and the other required notice
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parties, that STown Mezz, in its capacity as Junior 5 Lender, was exercising its option underparties, that STown Mezz, in its capacity as Junior 5 Lender, was exercising its option under

Section 14(c) of the Intercreditor Agreement to purchase at par the Junior 1-3 Loans (theSection 14(c) of the Intercreditor Agreement to purchase at par the Junior 1-3 Loans (the

“Purchase Option”) on June 12, 2014 – “Purchase Option”) on June 12, 2014 – one day before the one day before the scheduled UCC auction. scheduled UCC auction. Pursuant toPursuant to

Section 14(a) of the Intercreditor Agreement, the Purchase Option Notices requested from PCV-Section 14(a) of the Intercreditor Agreement, the Purchase Option Notices requested from PCV-

M Holdings a good faith estimate of the purchase price for the Junior 1-3 Loans.M Holdings a good faith estimate of the purchase price for the Junior 1-3 Loans.

72.72.   PCV-M Holdings, as the purported owner of the Junior 1-3 Loans, was obligatedPCV-M Holdings, as the purported owner of the Junior 1-3 Loans, was obligated

under Section 14 of the Intercreditor Agreement to fulfill its obligations in connection with theunder Section 14 of the Intercreditor Agreement to fulfill its obligations in connection with the

Purchase Option. Purchase Option. The Intercreditor Agreement The Intercreditor Agreement provides no basis for provides no basis for PCV-M Holdings to PCV-M Holdings to refuserefuse

to fulfill to fulfill these obligations. these obligations. If PCV-M If PCV-M Holdings had fulfilled Holdings had fulfilled its obligations in rits obligations in respect of theespect of the

Purchase Option, it would have received approximately $380 million from the Plaintiffs for thePurchase Option, it would have received approximately $380 million from the Plaintiffs for the

Junior 1-3 Loans. Junior 1-3 Loans. The approximately $380 million The approximately $380 million would have been payable to would have been payable to the Lead Lender,the Lead Lender,

as holder of as holder of 100% of the ec100% of the economic interests in PCV-M onomic interests in PCV-M Holdings. Holdings. But had PCV-M But had PCV-M HoldingsHoldings

honored Plaintiffs’ Purchase Option, it would have surrendered the ability to seize effectivehonored Plaintiffs’ Purchase Option, it would have surrendered the ability to seize effective

control of the Borrowers and to direct the disposition of Stuy Town for hundreds of millions ofcontrol of the Borrowers and to direct the disposition of Stuy Town for hundreds of millions of

dollars more in misbegotten profits rightfully belonging to the dollars more in misbegotten profits rightfully belonging to the Junior Lenders.Junior Lenders.

73.73.   After validly exercising the Purchase Option, STown Mezz sent a letter to theAfter validly exercising the Purchase Option, STown Mezz sent a letter to the

Lead Lender and PCV-M Holdings on June 2, 2014 (the “June 2 Letter”), requesting certainLead Lender and PCV-M Holdings on June 2, 2014 (the “June 2 Letter”), requesting certain

information the Lead Lender and PCV-M Holdings were obligated to provide under theinformation the Lead Lender and PCV-M Holdings were obligated to provide under the

Intercreditor Agreement. Intercreditor Agreement. STown Mezz also reminded the Lead Lender STown Mezz also reminded the Lead Lender and PCV-M Holdings ofand PCV-M Holdings of

its duty to keep STown Mezz “reasonably apprised” of the current status of any Enforcementits duty to keep STown Mezz “reasonably apprised” of the current status of any Enforcement

Action, and gave clear notice to the Lead Lender and PCV-M Holdings that any EnforcementAction, and gave clear notice to the Lead Lender and PCV-M Holdings that any Enforcement

Action taken after exercise of the Purchase Option would constitute a breach of the Junior LoanAction taken after exercise of the Purchase Option would constitute a breach of the Junior Loan

Documents. Documents. Specifically, the Specifically, the June 2 LettJune 2 Letter stated:er stated:
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As you know, pursuant to Section 12(a) of the IntercreditorAs you know, pursuant to Section 12(a) of the Intercreditor
Agreement, Senior Lender is obligated to provide the JuniorAgreement, Senior Lender is obligated to provide the Junior
Lenders with copies of agreements with any party to anyLenders with copies of agreements with any party to any
Enforcement Action and to otherwise keep the Junior LendersEnforcement Action and to otherwise keep the Junior Lenders
reasonably apprised as to the current status of any Enforcementreasonably apprised as to the current status of any Enforcement
Action, including without limitation the taking of a deed orAction, including without limitation the taking of a deed or
assignment in assignment in lieu of lieu of foreclosure. foreclosure. While the While the undersigned has notundersigned has not

consented to any such Enforcement Action and would view suchconsented to any such Enforcement Action and would view such
Enforcement Action to constitute a breach of the Junior LoanEnforcement Action to constitute a breach of the Junior Loan
Documents, we hereby request that Senior Lender provide copiesDocuments, we hereby request that Senior Lender provide copies
of any agreements and advise as to any other understandings byof any agreements and advise as to any other understandings by
and between Senior Lender and Senior Borrower and/or theirand between Senior Lender and Senior Borrower and/or their
respective affiliates relating to the taking of a deed or assignmentrespective affiliates relating to the taking of a deed or assignment
in lieu of foreclosure, and any other information appropriate toin lieu of foreclosure, and any other information appropriate to
keep the Junior Lenders reasonably apprised as to the current statuskeep the Junior Lenders reasonably apprised as to the current status
of any such Enforcement Action.of any such Enforcement Action.

74.74.   By the same June 2 Letter, STown Mezz further reminded the Lead Lender andBy the same June 2 Letter, STown Mezz further reminded the Lead Lender and

PCV-M Holdings of its duty to keep STown Mezz “reasonably apprised” of the status of anyPCV-M Holdings of its duty to keep STown Mezz “reasonably apprised” of the status of any

Equity Collateral Enforcement Action, and gave clear notice to the Lead Lender and PCV-MEquity Collateral Enforcement Action, and gave clear notice to the Lead Lender and PCV-M

Holdings that any Equity Collateral Enforcement Action taken after exercise of the PurchaseHoldings that any Equity Collateral Enforcement Action taken after exercise of the Purchase

Option would constitute a Option would constitute a breach of the Junior Loan breach of the Junior Loan Documents. Documents. Specifically, the June 2 LetterSpecifically, the June 2 Letter

further stated:further stated:

Similarly, pursuant to Section 12(b) of the Intercreditor Agreement,Similarly, pursuant to Section 12(b) of the Intercreditor Agreement,
each Junior Lender shall keep the applicable Subordinate Junioreach Junior Lender shall keep the applicable Subordinate Junior
Lenders reasonably apprised as to the status of any EquityLenders reasonably apprised as to the status of any Equity

Collateral Enforcement Action, including without limitation anCollateral Enforcement Action, including without limitation anassignment in lieu of foreclosure or other negotiated settlement inassignment in lieu of foreclosure or other negotiated settlement in
lieu of lieu of any such enforcement any such enforcement action. action. While the While the undersigned hasundersigned has
not consented to any such Equity Collateral Enforcement Actionnot consented to any such Equity Collateral Enforcement Action
and would view such Equity Collateral Enforcement Action toand would view such Equity Collateral Enforcement Action to
constitute a breach of the Junior Loan Documents, we furtherconstitute a breach of the Junior Loan Documents, we further
request that each of Mezzanine 1 Lender, Mezzanine 2 Lender andrequest that each of Mezzanine 1 Lender, Mezzanine 2 Lender and
Mezzanine 3 Lender provide copies of any agreements and adviseMezzanine 3 Lender provide copies of any agreements and advise
as to any other understandings by and between such Junior Lenderas to any other understandings by and between such Junior Lender
and any of Mezzanine 1 Borrower, Mezzanine 2 Borrower orand any of Mezzanine 1 Borrower, Mezzanine 2 Borrower or
Mezzanine 3 Borrower and/or their respective affiliates relating toMezzanine 3 Borrower and/or their respective affiliates relating to
an assignment in lieu of foreclosure or other negotiated settlementan assignment in lieu of foreclosure or other negotiated settlement
in lieu of any such enforcement action, and any other informationin lieu of any such enforcement action, and any other information

appropriate to keep the applicable Subordinate Junior Lendersappropriate to keep the applicable Subordinate Junior Lenders
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reasonably apprised as to the status of any Equity Collateralreasonably apprised as to the status of any Equity Collateral
Enforcement Action.Enforcement Action.

75.75.   STown Mezz requested that the information sought in the June 2 Letter beSTown Mezz requested that the information sought in the June 2 Letter be

provided on or before 12:00 p.m. on Wednesday, June 4, 2014.provided on or before 12:00 p.m. on Wednesday, June 4, 2014.

C.C.   CWC, PCV-M Holdings And The Securitization Trusts Deprive STown MezzCWC, PCV-M Holdings And The Securitization Trusts Deprive STown Mezz
Of Its Bargained-For Fundamental Right To Purchase Junior 1-3 Loans ByOf Its Bargained-For Fundamental Right To Purchase Junior 1-3 Loans By
Effectuating The Deed In Lieu Of Foreclosure TransactionEffectuating The Deed In Lieu Of Foreclosure Transaction

76.76.   Rather than accepting $380 million and ceding control of the Borrowers to theRather than accepting $380 million and ceding control of the Borrowers to the

Junior 5 Lender, as required under the Intercreditor Agreement, CWC on behalf of PCV-MJunior 5 Lender, as required under the Intercreditor Agreement, CWC on behalf of PCV-M

Holdings, took control of the Holdings, took control of the Borrowers and executed a deed in lieu of Borrowers and executed a deed in lieu of foreclosure. foreclosure. The deed inThe deed in

lieu transferred Stuy Town to special purpose entities that were designatedlieu transferred Stuy Town to special purpose entities that were designated by CWCby CWC as nomineesas nominees

to receive the to receive the property on behalf of property on behalf of the Securitization Trusts. the Securitization Trusts. STown Mezz received no STown Mezz received no noticenotice

prior to prior to CWC effectuating CWC effectuating the deed in lthe deed in lieu transaction. ieu transaction. The transaction is The transaction is illustrated in theillustrated in the

diagram below.diagram below.
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77.77.   After CWC completed the deed in lieu transAfter CWC completed the deed in lieu transaction, it notified STown Mezz for theaction, it notified STown Mezz for the

first time, by letter dated June 5, 2014, that “by deeds in lieu of foreclosure delivered on June 3,first time, by letter dated June 5, 2014, that “by deeds in lieu of foreclosure delivered on June 3,

2014, nominees for the Senior Lender accepted title to the multifamily properties commonly2014, nominees for the Senior Lender accepted title to the multifamily properties commonly

known as Peter known as Peter Cooper Village and Stuyvesant Town.” Cooper Village and Stuyvesant Town.” Accompanying the letter werAccompanying the letter were notices ofe notices of

cancellation of the UCC auction scheduled for June 13, 2014, as well as a copy of a Deed In Lieucancellation of the UCC auction scheduled for June 13, 2014, as well as a copy of a Deed In Lieu

of Foreclosure Agreeof Foreclosure Agreement, dated June 3, 2014. ment, dated June 3, 2014. Underscoring the Underscoring the duplicity and self-dealing duplicity and self-dealing atat

work here, the Managing Director of CWC signed the agreement on behalf of U.S. Bank,work here, the Managing Director of CWC signed the agreement on behalf of U.S. Bank,

National Association, as Trustee for the Lead Lender, and also signed the agreement on behalf ofNational Association, as Trustee for the Lead Lender, and also signed the agreement on behalf of

the Borrowers –the Borrowers – the very parties purportedly surrendering Stuy Town to the Lead Lender the very parties purportedly surrendering Stuy Town to the Lead Lender . CWC. CWC

alsoalso  signed this agreement on behalf of the Nominees to take title to Stuy Town pending its  signed this agreement on behalf of the Nominees to take title to Stuy Town pending its

further disposition.further disposition.

78.78.   Additionally, the deed in lieu agreement executed on all sides by CWC falselyAdditionally, the deed in lieu agreement executed on all sides by CWC falsely

and self-servingly stated that the fair market value of Stuy Town isand self-servingly stated that the fair market value of Stuy Town is lessless than the amount owed onthan the amount owed on

the Senior the Senior Loan. Loan. However, Stuy However, Stuy Town is Town is worth worth approximately $5 approximately $5 billion verbillion versus thesus the

approximately $3.45 billion owed approximately $3.45 billion owed on the Senior Lon the Senior Loan. oan. Even using CWC’s incorrect Even using CWC’s incorrect and vastlyand vastly

overstated Senior Loan payoff amount of approximately $4.4 billion, the value of Stuy Town isoverstated Senior Loan payoff amount of approximately $4.4 billion, the value of Stuy Town is

still worth hundreds of millions of dolstill worth hundreds of millions of dollars more. lars more. In fact, the same day the deed in lieu In fact, the same day the deed in lieu was filedwas filed

with the Office of the City Register of the City of New York, on June 5, 2014, the New Yorkwith the Office of the City Register of the City of New York, on June 5, 2014, the New York

Times reported that CWC had “plans to sell [Stuy Town] to the highest bidder, for as much as $5Times reported that CWC had “plans to sell [Stuy Town] to the highest bidder, for as much as $5

billion.” billion.” Charles Charles V. V. Bagli,Bagli, Stuyvesant Town Lenders Move to Prevent Investor From Seizing theStuyvesant Town Lenders Move to Prevent Investor From Seizing the

PropertyProperty, New York Times, June 5, 2014,, New York Times, June 5, 2014, available atavailable at

http://www.nytimes.com/2014/06/06/nyregion/stuyvesant-town-lenders-move-to-prevent-http://www.nytimes.com/2014/06/06/nyregion/stuyvesant-town-lenders-move-to-prevent-

investor-from-seizing-the-property.html?_r=0.investor-from-seizing-the-property.html?_r=0.
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D.D.   CWC, PCV-M Holdings And The Securitization Trusts Divert OverCWC, PCV-M Holdings And The Securitization Trusts Divert Over
Approximately One Billion Dollars In Excess Value In Stuy Town FromApproximately One Billion Dollars In Excess Value In Stuy Town From
Junior Lenders To DefendantsJunior Lenders To Defendants

79.79.   Without any warning or contractually required notice, and in violation of Junior 5Without any warning or contractually required notice, and in violation of Junior 5

Lender’s contractual rights, CWC executed the deed in lieu of foreclosure and purposefullyLender’s contractual rights, CWC executed the deed in lieu of foreclosure and purposefully

frustrated the frustrated the exercise of the Purchase exercise of the Purchase Option by STown Mezz. Option by STown Mezz. Such actions were Such actions were designed todesigned to

deprive STown Mezz (and its successors, the Plaintiffs) and other Junior Lenders of the benefitdeprive STown Mezz (and its successors, the Plaintiffs) and other Junior Lenders of the benefit

of its bargain under the Iof its bargain under the Intercreditor Agreement. ntercreditor Agreement. The New York Real Estate News The New York Real Estate News reported, onreported, on

June 5, 2014, that CWC completed the deed in lieu “[t]o protect itself,” fearing that STownJune 5, 2014, that CWC completed the deed in lieu “[t]o protect itself,” fearing that STown

Mezz’s Purchase Option was “a step to taking control Mezz’s Purchase Option was “a step to taking control of the entire property.” of the entire property.” Adam Pincus,Adam Pincus, StuyStuy

Town deed transfer values complex at $4.4BTown deed transfer values complex at $4.4B, New York Real Estate News, June 5, 2014,, New York Real Estate News, June 5, 2014,

available atavailable at http://therealdeal.com/blog/2014/06/05/stuy-town-deed-values-development-at-4-http://therealdeal.com/blog/2014/06/05/stuy-town-deed-values-development-at-4-

4b/. 4b/. Furthermore, CWC’s attorFurthermore, CWC’s attorney told the Wall Strney told the Wall Street Journal that the eet Journal that the deed in lieu transactiondeed in lieu transaction

was effectuated “in liwas effectuated “in light of the rght of the risk of losing contrisk of losing control of the mol of the mezzanine loan position.” ezzanine loan position.” EliotEliot

Brown,Brown, Creditors Take Title To Stuy TownCreditors Take Title To Stuy Town, Wall Street Journal, June 5, 2014,, Wall Street Journal, June 5, 2014, available atavailable at

http://online.wsj.com/articles/creditors-complete-foreclosure-of-stuyvesant-town-1402002189.http://online.wsj.com/articles/creditors-complete-foreclosure-of-stuyvesant-town-1402002189.

80.80.   As described above, the Purchase Option is one of the fundamental protectionsAs described above, the Purchase Option is one of the fundamental protections

afforded to afforded to a Junior Lender. a Junior Lender. The Purchase Option ensures The Purchase Option ensures that a senior that a senior Junior Lender (Junior Lender (i.e., ai.e., a

mezzanine lender that is structurally senior to another mezzanine lender) that is taking an Equitymezzanine lender that is structurally senior to another mezzanine lender) that is taking an Equity

Collateral Enforcement Action can be compelled to accept the full amount owed in respect of itsCollateral Enforcement Action can be compelled to accept the full amount owed in respect of its

loan. loan. This makes good sense from a poliThis makes good sense from a policy perspective, as it provides the cy perspective, as it provides the senior Junior Lendersenior Junior Lender

with payment in full, and permits a Junior Lender who believes there is sufficient value in thewith payment in full, and permits a Junior Lender who believes there is sufficient value in the

underlying property to protect its Junior Loan by taking out the more senior Junior Lender at par.underlying property to protect its Junior Loan by taking out the more senior Junior Lender at par.

81.81.   In the present case, rather than accepting a payment in full for the Junior 1-3In the present case, rather than accepting a payment in full for the Junior 1-3

Loans, as required under the Intercreditor Agreement, CWC executed the deed in lieu ofLoans, as required under the Intercreditor Agreement, CWC executed the deed in lieu of
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foreclosure. foreclosure. By executing the By executing the deed in lieu, deed in lieu, CWC transferred CWC transferred Stuy Town out Stuy Town out from under thefrom under the

Borrowers’ corporate structure to the Nominees so Borrowers’ corporate structure to the Nominees so that the Junior Lenders will recover nothing.that the Junior Lenders will recover nothing.

82.82.   Defendants preferred to effectuate the deed in lieu transaction instead of receivingDefendants preferred to effectuate the deed in lieu transaction instead of receiving

payment in full for the Junior 1-3 Loans in the hope of taking the entire upside value of Stuypayment in full for the Junior 1-3 Loans in the hope of taking the entire upside value of Stuy

Town and unjustly enriching Town and unjustly enriching themselves by many multiples of themselves by many multiples of that amount. that amount. Specifically, uponSpecifically, upon

information and belief, CWC and/or its affiliates, Defendants John Does 1-10, own certaininformation and belief, CWC and/or its affiliates, Defendants John Does 1-10, own certain

interests in the Securitization Trusts, namely, among others, the junior Class Q and Class Sinterests in the Securitization Trusts, namely, among others, the junior Class Q and Class S

Certificates in the Certificates in the 2007-C30 Trust. 2007-C30 Trust. Due to losses suffered by tDue to losses suffered by the Securitization Trusts, thesehe Securitization Trusts, these

certificates had been rendered substantially, certificates had been rendered substantially, if not completely, worthless. if not completely, worthless. CWC or its afCWC or its affiliates,filiates,

upon information and belief, stand to receive a tremendous windfall if the excess value of Stuyupon information and belief, stand to receive a tremendous windfall if the excess value of Stuy

Town is diverted to Town is diverted to the Securitization Trusts and the Securitization Trusts and causes these certificates to rcauses these certificates to regain value. egain value. UponUpon

information and belief, CWC or its affiliates, Defendants John Does 1-10, may also hold theinformation and belief, CWC or its affiliates, Defendants John Does 1-10, may also hold the

residual interest Class R Certifresidual interest Class R Certificates of the Securitization Trusts. icates of the Securitization Trusts. With these holdings,With these holdings,

Defendants stand to profit enormously if, as is the case, Stuy Town’s true value is approximatelyDefendants stand to profit enormously if, as is the case, Stuy Town’s true value is approximately

$5 billion, and the amount owed on the Senior Loan is approximately $3.45 billion.$5 billion, and the amount owed on the Senior Loan is approximately $3.45 billion.

E.E.   CWC, PCV-M Holdings And The Securitization Trusts Have Attempted ToCWC, PCV-M Holdings And The Securitization Trusts Have Attempted To
Effectively Wipe Out Junior Lenders And Avoid Exposure Of Its WindfallEffectively Wipe Out Junior Lenders And Avoid Exposure Of Its Windfall

Interest CalculationsInterest Calculations

83.83.   By executing the deed in lieu, Defendants have attempted to effectively wipe outBy executing the deed in lieu, Defendants have attempted to effectively wipe out

the Junior Loans and eliminate from the financing structure those most likely to challengethe Junior Loans and eliminate from the financing structure those most likely to challenge

Defendants’ conduct, including its improper windfall calculations of contract interest and defaultDefendants’ conduct, including its improper windfall calculations of contract interest and default

interest to the Senior Loaninterest to the Senior Loan afterafter the Foreclosure Judgment the Foreclosure Judgment had been entered. had been entered. In determining In determining thethe

current amount owed in respect of the Senior Loan, CWC, as special servicer, has asserted thatcurrent amount owed in respect of the Senior Loan, CWC, as special servicer, has asserted that

interest has been accruing since 2010 at the combined contract and default interest rate ofinterest has been accruing since 2010 at the combined contract and default interest rate of

9.434%. 9.434%. Calculating the amount Calculating the amount using the contract and using the contract and default interest rdefault interest rates owed as CWC ates owed as CWC hashas
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done significantly done significantly overstates the overstates the amount due amount due on the Senior on the Senior Loan. Loan. As discussed above, As discussed above, thethe

Foreclosure Judgment cut off the right of Senior Lender to collect the contract rate of interest, asForeclosure Judgment cut off the right of Senior Lender to collect the contract rate of interest, as

well as the right of the special servicer to collect default rate interest, and substituted in lieuwell as the right of the special servicer to collect default rate interest, and substituted in lieu

thereof the obligation of the borrthereof the obligation of the borrower to pay interest at the federal jower to pay interest at the federal judgment rate. udgment rate. At the time theAt the time the

Foreclosure Judgment was entered, the Foreclosure Judgment was entered, the federal judgment rate wfederal judgment rate was 0.30%. as 0.30%. The difference standsThe difference stands

to benefit CWC and the Securitization Trusts by approximately one billion dollars (the differenceto benefit CWC and the Securitization Trusts by approximately one billion dollars (the difference

between approximately $3.45 billion between approximately $3.45 billion as opposed to approximately as opposed to approximately $4.4 billion). $4.4 billion). Of this windfall,Of this windfall,

approximately $400 million will go directly to CWC and hundreds of millions of dollars will goapproximately $400 million will go directly to CWC and hundreds of millions of dollars will go

to the Securitization Trusts, in which to the Securitization Trusts, in which CWC or its affiliates own a substantial CWC or its affiliates own a substantial interest.interest.

84.84.   In summary, by exercising a deed in lieu of foreclosure, rather than honoringIn summary, by exercising a deed in lieu of foreclosure, rather than honoring

Plaintiffs’ Purchase Option, as required under the Intercreditor Agreement, PCV-M HoldingsPlaintiffs’ Purchase Option, as required under the Intercreditor Agreement, PCV-M Holdings

and the Lead Lender sought to benefit themselves and harm Plaintiffs by (a) frustrating aand the Lead Lender sought to benefit themselves and harm Plaintiffs by (a) frustrating a

contractually mandated sale of the Junior 1-3 Loans that would have divested Defendants ofcontractually mandated sale of the Junior 1-3 Loans that would have divested Defendants of

control over the Borrowers, (b) wiping out the Junior Lenders, whom Defendant undoubtedlycontrol over the Borrowers, (b) wiping out the Junior Lenders, whom Defendant undoubtedly

perceived as threats to their plan to accrue and seize interest at improper and inflated rates, and (c)perceived as threats to their plan to accrue and seize interest at improper and inflated rates, and (c)

after seizing control of Stuy Town, executing a sale at its true value – estimated to beafter seizing control of Stuy Town, executing a sale at its true value – estimated to be

approximately $5 billion – which would line Defendants’ coffers to the detriment of the Juniorapproximately $5 billion – which would line Defendants’ coffers to the detriment of the Junior

Lenders.Lenders.

85.85.   On the other hand, had Defendants CWC, Lead Lender and PCV-M HoldingsOn the other hand, had Defendants CWC, Lead Lender and PCV-M Holdings

honored their obligations under the Intercreditor Agreement and not frustrated the Purchasehonored their obligations under the Intercreditor Agreement and not frustrated the Purchase

Option, Defendants would have received approximately $380 million and the excess value fromOption, Defendants would have received approximately $380 million and the excess value from

a sale of Stuy Town would have gone to the Junior Lenders, including Plaintiffs after the Seniora sale of Stuy Town would have gone to the Junior Lenders, including Plaintiffs after the Senior

Loan was repaid Loan was repaid in full. in full. In other In other words, the excess value words, the excess value after payment of after payment of the Senior Loanthe Senior Loan



  

   3737

would have been used to repay the Junior Loans, as the parties all contemplated when thewould have been used to repay the Junior Loans, as the parties all contemplated when the

transaction originally transaction originally closed. closed. Defendants’ actions seek to Defendants’ actions seek to deprive the Junior deprive the Junior Lenders of Lenders of thethe

benefit of that bargain.benefit of that bargain.

86.86.   Faced with this unsavory assortment of self-dealing, bad faith and breaches ofFaced with this unsavory assortment of self-dealing, bad faith and breaches of

express and implied obligations, Plaintiffs are seeking this Court’s assistance in enforcing theirexpress and implied obligations, Plaintiffs are seeking this Court’s assistance in enforcing their

legal and equitable rights.legal and equitable rights.

87.87.   No previous request for the relief sought in this Complaint has been made to thisNo previous request for the relief sought in this Complaint has been made to this

or any other court.or any other court.

FIRST CAUSE OF ACTIONFIRST CAUSE OF ACTION

Breach of ContractBreach of Contract

(Against Defendants Securitization Trusts and PCV-M Holdings)(Against Defendants Securitization Trusts and PCV-M Holdings)

88.88.   Plaintiffs repeat and reallege the allegations set forth above as though fully setPlaintiffs repeat and reallege the allegations set forth above as though fully set

forth herein.forth herein.

89.89.   The Intercreditor Agreement is a valid contract eThe Intercreditor Agreement is a valid contract enforceable by Plaintiffs.nforceable by Plaintiffs.

90.90.   Section 31 of the Intercreditor Agreement provides that, even if the agreement hasSection 31 of the Intercreditor Agreement provides that, even if the agreement has

been terminated, “any rights or remedies of any party hereto arising out of any breach of anybeen terminated, “any rights or remedies of any party hereto arising out of any breach of any

provision hereof occurring prior to the date provision hereof occurring prior to the date of termination shall survive such of termination shall survive such termination.”termination.”

91.91.   Plaintiffs have performed all of the material conditions, covenants, and promisesPlaintiffs have performed all of the material conditions, covenants, and promises

required to be performed in accordance with the terms and conditions of the Intercreditorrequired to be performed in accordance with the terms and conditions of the Intercreditor

Agreement.Agreement.

92.92.   Defendants Securitization Trusts and PCV-M Holdings have repeatedly andDefendants Securitization Trusts and PCV-M Holdings have repeatedly and

flagrantly breached their obligations to Plaintiffs under the Intercreditor Agreement by,flagrantly breached their obligations to Plaintiffs under the Intercreditor Agreement by, inter aliainter alia::

(a) (a) Failing Failing to to honor honor the the Purchase Purchase Option Option Notices Notices dated dated May May 29, 29, 2014, 2014, under under whichwhich

Plaintiffs (through their predecessor in interest, whose rights Plaintiffs succeededPlaintiffs (through their predecessor in interest, whose rights Plaintiffs succeeded
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to) exercised the option under Section 14(c) of the Intercreditor Agreement toto) exercised the option under Section 14(c) of the Intercreditor Agreement to
purchase the Junior 1-3 Loans;purchase the Junior 1-3 Loans;

(b) (b) Entering Entering into into the the deed deed in in lieu lieu transaction transaction and and thereby thereby frustrating frustrating the the purpose purpose ofof
the Intercreditor Agreement and depriving Plaintiffs of the benefit of theirthe Intercreditor Agreement and depriving Plaintiffs of the benefit of their
bargain;bargain;

(c) (c) Failing Failing to to keep keep Plaintiffs Plaintiffs reasonably reasonably apprised apprised as as to to the the current current status status of of anyany
Enforcement Actions, including plans to execute a deed in lieu of foreclosure, asEnforcement Actions, including plans to execute a deed in lieu of foreclosure, as
required pursuant to Section 12(a) of the required pursuant to Section 12(a) of the Intercreditor Agreement;Intercreditor Agreement;

(d) (d) Failing Failing to to provide provide Plaintiffs Plaintiffs with with copies copies of of any any and and all all material material notices notices relating relating toto
such Event of Default, pleadings, agreements, motions and briefs served upon,such Event of Default, pleadings, agreements, motions and briefs served upon,
delivered to or with any party of any Enforcement Action, as required pursuant todelivered to or with any party of any Enforcement Action, as required pursuant to
Section 12(a) of the Intercreditor Agreement;Section 12(a) of the Intercreditor Agreement;

(e) (e) Failing Failing to to keep keep Plaintiffs Plaintiffs reasonably reasonably apprised apprised as as to to the the status status of of any any EquityEquity
Collateral Enforcement Action, including without limitation the “negotiatedCollateral Enforcement Action, including without limitation the “negotiated
settlement in lieu of any such enforcement action” that culminated in thesettlement in lieu of any such enforcement action” that culminated in the
execution and delivery of the deed in lieu of foreclosure, as required pursuant toexecution and delivery of the deed in lieu of foreclosure, as required pursuant to

Section 12(b) of the Intercreditor Agreement;Section 12(b) of the Intercreditor Agreement;

(f) (f) Failing Failing to to give give each each Junior Junior Lender Lender prior prior written written notice notice of of the the commencement commencement ofof
any Equity Collateral Enforcement Action under its Junior Loan Documents,any Equity Collateral Enforcement Action under its Junior Loan Documents,
including, in particular and without limitation, the “negotiated settlement in lieuincluding, in particular and without limitation, the “negotiated settlement in lieu
of any such enforcement action” that culminated in the execution and delivery ofof any such enforcement action” that culminated in the execution and delivery of
the deed in lieu of foreclosure, as required pursuant to Section 15(j)(i) of thethe deed in lieu of foreclosure, as required pursuant to Section 15(j)(i) of the
Intercreditor Agreement;Intercreditor Agreement;

(g) (g) Failing Failing to to give give each each Junior Junior Lender Lender prior prior written written notice notice of of the the commencement commencement ofof
an Enforcement Action under the Senior Loan Documents, including, in particularan Enforcement Action under the Senior Loan Documents, including, in particular
and without limitation, the taking by the Senior Lender of a deed in lieu ofand without limitation, the taking by the Senior Lender of a deed in lieu of
foreclosure, as required pursuant to Section 15(j)(ii) of the Intercreditorforeclosure, as required pursuant to Section 15(j)(ii) of the Intercreditor

Agreement;Agreement;

(h) (h) Depriving Depriving Plaintiffs Plaintiffs of of its its bargained-for bargained-for right right to to purchase purchase the the Senior Senior Loan Loan inin
accordance with Section 14(a); andaccordance with Section 14(a); and

(i) (i) Failing Failing to to keep keep Plaintiffs Plaintiffs informed informed as as to to PCV-M PCV-M Holdings’ Holdings’ intention intention to to exerciseexercise
any of its respective rights in connection with the Purchase Option Event, asany of its respective rights in connection with the Purchase Option Event, as
required pursuant to Section 14(a) of the required pursuant to Section 14(a) of the Intercreditor Agreement.Intercreditor Agreement.

93.93.   Securitization Trusts and PCV-M Holdings Defendants’ breaches of theSecuritization Trusts and PCV-M Holdings Defendants’ breaches of the

Intercreditor Agreement were willful and material.Intercreditor Agreement were willful and material.



  

   3939

94.94.   Individually and together, the Defendants’ material breaches of the IntercreditorIndividually and together, the Defendants’ material breaches of the Intercreditor

Agreement have denied Plaintiffs the benefit of their bargain.Agreement have denied Plaintiffs the benefit of their bargain.

95.95.   Plaintiffs have suffered damages as a direct and proximate result of Defendants’Plaintiffs have suffered damages as a direct and proximate result of Defendants’

breaches of the Intercreditor Agreement in an amount to be proved at trial.breaches of the Intercreditor Agreement in an amount to be proved at trial.

SECOND CAUSE OF ACTIONSECOND CAUSE OF ACTION

Breach of Implied Covenant of Good Faith and Fair DealingBreach of Implied Covenant of Good Faith and Fair Dealing

(Against Defendants Securitization Trusts and PCV-M Holdings)(Against Defendants Securitization Trusts and PCV-M Holdings)

96.96.   Plaintiffs repeat and reallege the allegations set forth above as though fully setPlaintiffs repeat and reallege the allegations set forth above as though fully set

forth herein.forth herein.

97.97.   There is implied in every contract a covenant of good faith and fair dealing suchThere is implied in every contract a covenant of good faith and fair dealing such

that no party to such contract may act to deprive the other of the benefits and bargains of thethat no party to such contract may act to deprive the other of the benefits and bargains of the

agreement.agreement.

98.98.   Defendants Securitization Trusts and PCV-M Holdings were thus bound by anDefendants Securitization Trusts and PCV-M Holdings were thus bound by an

implied-in-law covenant under the Intercreditor Agreement to perform their obligations in goodimplied-in-law covenant under the Intercreditor Agreement to perform their obligations in good

faith and not take any action that might deprive Plaintiffs of the benefits of their bargain underfaith and not take any action that might deprive Plaintiffs of the benefits of their bargain under

the Intercreditor Agreement.the Intercreditor Agreement.

99.99.
  

Defendants Securitization Trusts and PCV-M Holdings failed to exercise goodDefendants Securitization Trusts and PCV-M Holdings failed to exercise good

faith and deal fairly with Plaintiffs in fulfilling their obligations under the Intercreditorfaith and deal fairly with Plaintiffs in fulfilling their obligations under the Intercreditor

Agreement. Agreement. Defendants breached the implied Defendants breached the implied covenant of good faitcovenant of good faith and fair h and fair dealing through adealing through a

pattern of misconduct designed to (i) maintain ownership of Stuy Town in Defendantspattern of misconduct designed to (i) maintain ownership of Stuy Town in Defendants

Securitization Trusts and PCV-M Holdings; (ii) eliminate any possible dissenting voice thatSecuritization Trusts and PCV-M Holdings; (ii) eliminate any possible dissenting voice that

might challenge the disposition of the property; (iii) reap an unjust windfall by improperlymight challenge the disposition of the property; (iii) reap an unjust windfall by improperly

seizing the excess value from the disposition of Stuy Town that properly belongs to Plaintiffsseizing the excess value from the disposition of Stuy Town that properly belongs to Plaintiffs
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and other Junior Lenders; and (iv) ensure that CWC could collect hundreds of millions of dollarsand other Junior Lenders; and (iv) ensure that CWC could collect hundreds of millions of dollars

in default rate interest on the sin default rate interest on the senior mortgage loan to which it enior mortgage loan to which it is not entitled.is not entitled.

100.100.   Defendants have effectuated this bad faith scheme, first by attempting to conductDefendants have effectuated this bad faith scheme, first by attempting to conduct

the auction of this massive and unique rent-stabilized residential property with only ninethe auction of this massive and unique rent-stabilized residential property with only nine

business days public notice, and rigging the auction so that it had an advantage of overbusiness days public notice, and rigging the auction so that it had an advantage of over  four four

billion dollarsbillion dollars  over other bidders, and second, when the rigged auction was mooted by the  over other bidders, and second, when the rigged auction was mooted by the

properly exercised right of a Junior Lender to purchase the three most senior mezzanine loans, byproperly exercised right of a Junior Lender to purchase the three most senior mezzanine loans, by

precipitously seizing corporate and voting control over the owner of Stuy Town and causing theprecipitously seizing corporate and voting control over the owner of Stuy Town and causing the

owner to issue a owner to issue a deed in lieu of deed in lieu of foreclosure to the Nominees. foreclosure to the Nominees. As a result of As a result of these breaches bythese breaches by

Defendants Securitization Trusts and PCV-M Holdings, Plaintiffs, as the current owners ofDefendants Securitization Trusts and PCV-M Holdings, Plaintiffs, as the current owners of

almost all of the Junior 4-9 Loans, are believed to have suffered up to one billion dollars or morealmost all of the Junior 4-9 Loans, are believed to have suffered up to one billion dollars or more

in damages.in damages.

101.101.   Defendants’ bad faith conduct and continuing failure to honor their obligationsDefendants’ bad faith conduct and continuing failure to honor their obligations

under the Intercreditor Agreement, as set forth above, frustrated the performance of theunder the Intercreditor Agreement, as set forth above, frustrated the performance of the

agreement and thus violated the implied covenant of good faith and fair dealing.agreement and thus violated the implied covenant of good faith and fair dealing.

102.102.   Defendants’ actions substantially and directly impaired the value of theDefendants’ actions substantially and directly impaired the value of the

Intercreditor Agreement to Plaintiffs and are inconsistent with the intent of the parties to theIntercreditor Agreement to Plaintiffs and are inconsistent with the intent of the parties to the

Intercreditor Agreement.Intercreditor Agreement.

103.103.   Defendants’ material breaches of this implied covenant were and continue to beDefendants’ material breaches of this implied covenant were and continue to be

intentional, knowing, and in willful and intentional, knowing, and in willful and reckless disregard of the rights and reckless disregard of the rights and interests of Plaintiffs.interests of Plaintiffs.

104.104.   Plaintiffs have suffered and will continue to suffer harm as a result of Defendants’Plaintiffs have suffered and will continue to suffer harm as a result of Defendants’

breach of the common law implied covenant of good faith and fair dealing.breach of the common law implied covenant of good faith and fair dealing.
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105.105.   Plaintiffs have suffered damages as a direct and proximate result of Defendants’Plaintiffs have suffered damages as a direct and proximate result of Defendants’

breaches of the Intercreditor Agreement in an amount to be proved at trial.breaches of the Intercreditor Agreement in an amount to be proved at trial.

THIRD CAUSE OF ACTIONTHIRD CAUSE OF ACTION

Tortious Interference With ContractTortious Interference With Contract

(Against Defendants CWC, Borrowers and Nominees)(Against Defendants CWC, Borrowers and Nominees)

106.106.   Plaintiffs repeat and reallege the allegations set forth above as though fully setPlaintiffs repeat and reallege the allegations set forth above as though fully set

forth herein.forth herein.

107.107.   At all relevant times, Plaintiffs and the Securitization Trusts and PCV-MAt all relevant times, Plaintiffs and the Securitization Trusts and PCV-M

Holdings were parties to a valid contract, namely the Intercreditor Agreement.Holdings were parties to a valid contract, namely the Intercreditor Agreement.

108.108.   Plaintiffs relied on these agreements when Plaintiffs relied on these agreements when (a) Plaintiffs (through their predecessor(a) Plaintiffs (through their predecessor

in interest, whose rights Plaintiffs succeeded to) provided debt financing to Junior Borrowers,in interest, whose rights Plaintiffs succeeded to) provided debt financing to Junior Borrowers,

and (b) Plaintiffs (through their predecessor in interest, whose rights Plaintiffs succeeded to)and (b) Plaintiffs (through their predecessor in interest, whose rights Plaintiffs succeeded to)

exercised the option under the Intercreditor Agreement to purchase the Junior 1-3 Loan.exercised the option under the Intercreditor Agreement to purchase the Junior 1-3 Loan.

109.109.   Upon information and belief, Defendant CWC was aware of Plaintiffs’ agreementUpon information and belief, Defendant CWC was aware of Plaintiffs’ agreement

with the Securitization Trusts and PCV-M Holdings because, among other reasons, CWC acts aswith the Securitization Trusts and PCV-M Holdings because, among other reasons, CWC acts as

special servicer to the Securitization Trusts and on behalf of the Trustees for each of thespecial servicer to the Securitization Trusts and on behalf of the Trustees for each of the

Securitization Trusts.Securitization Trusts.

110.110.   Upon information and belief, Defendant Borrowers were aware of Plaintiffs’Upon information and belief, Defendant Borrowers were aware of Plaintiffs’

agreement with the Securitization Trusts and PCV-M Holdings because, among other reasons,agreement with the Securitization Trusts and PCV-M Holdings because, among other reasons,

Borrowers were the owners of Stuy Town that secured the Senior Loan, and PCV-M HoldingsBorrowers were the owners of Stuy Town that secured the Senior Loan, and PCV-M Holdings

seized corporate and voting control of the Borrowers, thus giving CWC control over theseized corporate and voting control of the Borrowers, thus giving CWC control over the

Borrowers.Borrowers.

111.111.   Upon information and belief, Defendant Nominees were aware of Plaintiffs’Upon information and belief, Defendant Nominees were aware of Plaintiffs’

agreement with the Securitization Trusts and PCV-M Holdings because, among other reasons,agreement with the Securitization Trusts and PCV-M Holdings because, among other reasons,
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Nominees are the nominees of the Lead Lender, which is a party to the Intercreditor AgreementNominees are the nominees of the Lead Lender, which is a party to the Intercreditor Agreement

and is controlled by CWC.and is controlled by CWC.

112.112.   In its capacity as special servicer, CWC has the exclusive right and obligation toIn its capacity as special servicer, CWC has the exclusive right and obligation to

make all decisions concerning the Senior Loan on behalf of the Securitization Trusts, as well asmake all decisions concerning the Senior Loan on behalf of the Securitization Trusts, as well as

PCV-M Holdings. PCV-M Holdings. CWC exercised such rights for iCWC exercised such rights for its own pecuniary gain, and directed thets own pecuniary gain, and directed the

affairs of the Securitization Trusts, PCV-M Holdings, Borrowers, and Nominees for its ownaffairs of the Securitization Trusts, PCV-M Holdings, Borrowers, and Nominees for its own

unjust enrichment.unjust enrichment.

113.113.   As discussed above, Defendant CWC or its affiliates held certificate interestsAs discussed above, Defendant CWC or its affiliates held certificate interests

issued by the Trusts and thus stood to profit directly from the delivery of cash flows into theissued by the Trusts and thus stood to profit directly from the delivery of cash flows into the

Trust waterfalls. Trust waterfalls. Furthermore, Defendant CWC stood to Furthermore, Defendant CWC stood to profit directly profit directly from its miscalculationfrom its miscalculation

of the interest accrued following the Foreclosure Judgment. of the interest accrued following the Foreclosure Judgment. Accordingly, Accordingly, Defendant CWCDefendant CWC

executed the plan alleged herein, frustrated Plaintiffs’ Purchase Option and directed the transferexecuted the plan alleged herein, frustrated Plaintiffs’ Purchase Option and directed the transfer

of Stuy Town from the Borrowers to the Nominees of the Senior Lender via the deed in lieu ofof Stuy Town from the Borrowers to the Nominees of the Senior Lender via the deed in lieu of

foreclosure. foreclosure. Defendant CWC acted in bad faitDefendant CWC acted in bad faith and in a predatory h and in a predatory manner in respect of themanner in respect of the

interests of Plaintiffs and other Junior Lenders and thus should be held directly liable for tortiousinterests of Plaintiffs and other Junior Lenders and thus should be held directly liable for tortious

interference.interference.

114.114.   Defendant CWC, acting solely for itself and in bad faith, intentionally procuredDefendant CWC, acting solely for itself and in bad faith, intentionally procured

and facilitated the Securitization Trusts and PCV-M Holdings’ breaches of their agreements withand facilitated the Securitization Trusts and PCV-M Holdings’ breaches of their agreements with

Plaintiffs in the ways alleged in the First and Second Causes of Action, and by,Plaintiffs in the ways alleged in the First and Second Causes of Action, and by, inter aliainter alia::

(a) (a) Knowingly Knowingly inducing inducing and/or and/or causing causing PCV-M PCV-M Holdings, Holdings, Lead Lead Lender,Lender,
Borrowers, and Nominees to execute the deed in lieu of foreclosure, thereby (a)Borrowers, and Nominees to execute the deed in lieu of foreclosure, thereby (a)
frustrating Plaintiffs’ contractual right to close on its Purchase frustrating Plaintiffs’ contractual right to close on its Purchase Option under theOption under the
Intercreditor Agreement and (b) eviscerating any excess value that would haveIntercreditor Agreement and (b) eviscerating any excess value that would have
flowed to Plaintiffs as Junior Lenders;flowed to Plaintiffs as Junior Lenders;

(b) (b) Knowingly Knowingly signing signing and/or and/or causing causing or or facilitating facilitating the the signing signing of of the the Deed Deed In In LieuLieu

of Foreclosure Agreement on behalf of every party to the Deed in Lieu ofof Foreclosure Agreement on behalf of every party to the Deed in Lieu of
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Foreclosure Agreement, namely Borrowers, Nominees, PCV-M Holdings andForeclosure Agreement, namely Borrowers, Nominees, PCV-M Holdings and
Lead Lender.Lead Lender.

115.115.   Defendant Borrowers, acting solely for CWC and in bad faith, intentionallyDefendant Borrowers, acting solely for CWC and in bad faith, intentionally

procured and facilitated the Securitization Trusts and PCV-M Holdings’ breaches of theirprocured and facilitated the Securitization Trusts and PCV-M Holdings’ breaches of their

agreements with Plaintiffs in the ways alleged in the First and Second Causes of Action, and by,agreements with Plaintiffs in the ways alleged in the First and Second Causes of Action, and by,

inter aliainter alia::

(a) (a) Knowingly Knowingly executing executing the the deed deed in in lieu lieu of of foreclosure, foreclosure, thereby thereby (a) (a) frustratingfrustrating
Plaintiffs’ contractual rights on its Purchase Option undPlaintiffs’ contractual rights on its Purchase Option under the Intercreditorer the Intercreditor
Agreement and (b) eviscerating any excess value that would have flowed toAgreement and (b) eviscerating any excess value that would have flowed to
Plaintiffs as Junior Lenders.Plaintiffs as Junior Lenders.

116.116.   Defendant Nominees, acting solely for CWC and in bad faith, intentionallyDefendant Nominees, acting solely for CWC and in bad faith, intentionally

procured and facilitated the Securitization Trusts and PCV-M Holdings’ breaches of theirprocured and facilitated the Securitization Trusts and PCV-M Holdings’ breaches of their

agreements with Plaintiffs in the ways alleged in the First and Second Causes of Action, and by,agreements with Plaintiffs in the ways alleged in the First and Second Causes of Action, and by,

inter aliainter alia::

(a) (a) Knowingly Knowingly accepting accepting title title to to Stuy Stuy Town Town via via the the deed deed in in lieu lieu of of foreclosure,foreclosure,
thereby (a) frustrating Plaintiffs’ contractual rights on its Purchase thereby (a) frustrating Plaintiffs’ contractual rights on its Purchase Option underOption under
the Intercreditor Agreement and (b) eviscerating any excess value that would havethe Intercreditor Agreement and (b) eviscerating any excess value that would have
flowed to Plaintiffs as Junior Lenders.flowed to Plaintiffs as Junior Lenders.

117.117.   The Securitization Trusts and PCV-M Holdings breached the IntercreditorThe Securitization Trusts and PCV-M Holdings breached the Intercreditor

Agreement with Plaintiffs as detailed in the First Cause of Action and Second Cause of Action.Agreement with Plaintiffs as detailed in the First Cause of Action and Second Cause of Action.

118.118.   But for CWC’s, Borrowers’, and Nominees’ misconduct, the Securitization TrustsBut for CWC’s, Borrowers’, and Nominees’ misconduct, the Securitization Trusts

and PCV-M Holdings would not have been able to effectuate these breaches of their contractand PCV-M Holdings would not have been able to effectuate these breaches of their contract

with Plaintiffs.with Plaintiffs.

119.119.   CWC’s, Borrowers’, and Nominees’ intentional interference with Plaintiffs’CWC’s, Borrowers’, and Nominees’ intentional interference with Plaintiffs’

contract with the Securitization Trusts and PCV-M Holdings was undertaken without legalcontract with the Securitization Trusts and PCV-M Holdings was undertaken without legal

 justification and in bad faith. justification and in bad faith.
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120.120.   CWC’s, Borrowers’, and Nominees’ intentional interference with Plaintiffs’CWC’s, Borrowers’, and Nominees’ intentional interference with Plaintiffs’

contract with the Securitization Trusts and PCV-M Holdings was willful, wanton, and malicious,contract with the Securitization Trusts and PCV-M Holdings was willful, wanton, and malicious,

warranting an award of punitive damages in an amount to be determined at trial.warranting an award of punitive damages in an amount to be determined at trial.

121.121.   CWC’s, Borrowers’, and Nominees’ tortious interference with Plaintiffs’ contractCWC’s, Borrowers’, and Nominees’ tortious interference with Plaintiffs’ contract

has resulted in damage to Plaintiffs in an amount to be determined at trial.has resulted in damage to Plaintiffs in an amount to be determined at trial.

FOURTH CAUSE OF ACTIONFOURTH CAUSE OF ACTION

Lender Misconduct/Breach Of Fiduciary DutyLender Misconduct/Breach Of Fiduciary Duty

(Against Defendants Securitization Trusts)(Against Defendants Securitization Trusts)

122.122.   Plaintiffs repeat and reallege the allegations set forth above as though fully setPlaintiffs repeat and reallege the allegations set forth above as though fully set

forth herein.forth herein.

123.123.   The Securitization Trusts, as the holders of the Senior Loan, are the Senior LenderThe Securitization Trusts, as the holders of the Senior Loan, are the Senior Lender

to the Borrowers (PCV ST Owner LP and ST Owner LP).to the Borrowers (PCV ST Owner LP and ST Owner LP).

124.124.   When, as here, the lender exercises total domination and control over theWhen, as here, the lender exercises total domination and control over the

borrower, the applicable law creates a duty owed by a lender to a borrower and to those whoborrower, the applicable law creates a duty owed by a lender to a borrower and to those who

have equity or a stake in the borrower.have equity or a stake in the borrower.

125.125.   Plaintiffs are Junior Lenders that own nearly all of the Junior 4-9 Loans, whichPlaintiffs are Junior Lenders that own nearly all of the Junior 4-9 Loans, which

are secured, in successive levels, by the respective equity of the Junior 3 Borrower, the Junior 4are secured, in successive levels, by the respective equity of the Junior 3 Borrower, the Junior 4

Borrower, the Junior 5 Borrower, the Junior 6 Borrower, the Junior 7 Borrower, and the Junior 8Borrower, the Junior 5 Borrower, the Junior 6 Borrower, the Junior 7 Borrower, and the Junior 8

Borrower. Borrower. These Junior Borrowers are the These Junior Borrowers are the indirect equity owners of indirect equity owners of the Borrowers, which ownthe Borrowers, which own

Stuy Town.Stuy Town.

126.126.   The Junior 4-9 Lenders relied upon the value of Stuy Town, and the protections ofThe Junior 4-9 Lenders relied upon the value of Stuy Town, and the protections of

the transaction documents – including the Senior Lender’s obligation to act in good faith – inthe transaction documents – including the Senior Lender’s obligation to act in good faith – in

making hundreds of millions of dollars of loans to these Junior Borrowers.making hundreds of millions of dollars of loans to these Junior Borrowers.



  

   4545

127.127.   The Senior Lender, through its domination of PCV-M Holdings, the Junior 1The Senior Lender, through its domination of PCV-M Holdings, the Junior 1

Lender and a party to the Intercreditor Agreement, exerted actual, participatory, and total controlLender and a party to the Intercreditor Agreement, exerted actual, participatory, and total control

and complete domination over the Borrowers and caused the execution of the deed in lieu ofand complete domination over the Borrowers and caused the execution of the deed in lieu of

foreclosure that transferred foreclosure that transferred Stuy Town to the Nominees. Stuy Town to the Nominees. The total control and domination overThe total control and domination over

the Borrowers exerted by the Senior Lender extended not only to finances, but also to the policythe Borrowers exerted by the Senior Lender extended not only to finances, but also to the policy

and business practice in respect to and business practice in respect to the deed in lieu of the deed in lieu of foreclosure transaction. foreclosure transaction. Such dominationSuch domination

and control was exerted through special servicer CWC, which executed the deed in lieu ofand control was exerted through special servicer CWC, which executed the deed in lieu of

foreclosure on behalf of foreclosure on behalf of the Securitization Trusts, the the Securitization Trusts, the Nominees, and the Borrowers. Nominees, and the Borrowers. At the timeAt the time

of the transaction, the Borrowers had no separate mind, will or existence of their own, but ratherof the transaction, the Borrowers had no separate mind, will or existence of their own, but rather

were forced to acquiesce to the will of the Senior Lender.were forced to acquiesce to the will of the Senior Lender.

128.128.   PCV-M Holdings and CWC achieved complete domination over the BorrowersPCV-M Holdings and CWC achieved complete domination over the Borrowers

when CWC, acting on behalf of PCV-M Holdings in its capacity as Junior 1 Lender, obtainedwhen CWC, acting on behalf of PCV-M Holdings in its capacity as Junior 1 Lender, obtained

voting and corporate control over the Borrowers and used its complete control over thevoting and corporate control over the Borrowers and used its complete control over the

Borrowers to execute the Deed in Lieu of Foreclosure Agreement on behalf of the Borrowers.Borrowers to execute the Deed in Lieu of Foreclosure Agreement on behalf of the Borrowers.

Because PCV-M Holdings as Junior 1 Lender, acting through CWC, had complete control overBecause PCV-M Holdings as Junior 1 Lender, acting through CWC, had complete control over

the Borrowers, and because CWC was the special servicer through which the Senior Lenderthe Borrowers, and because CWC was the special servicer through which the Senior Lender

acted, the Senior acted, the Senior Lender had Lender had complete control over complete control over the Borrowers. the Borrowers. This total control This total control andand

domination is evidenced by the fact that CWC signed the Deed in Lieu of Foreclosuredomination is evidenced by the fact that CWC signed the Deed in Lieu of Foreclosure

Agreement on behalf of (i) the Senior Lender, (ii) the Nominees, and (iii)Agreement on behalf of (i) the Senior Lender, (ii) the Nominees, and (iii) the Borrowersthe Borrowers. Senior. Senior

Lender used this complete control to divert over a billion dollars of value away from the JuniorLender used this complete control to divert over a billion dollars of value away from the Junior

Lenders to Senior Lender.Lenders to Senior Lender.

129.129.   Senior Lender, through CWC, committed improper and unjust acts inSenior Lender, through CWC, committed improper and unjust acts in

contravention of contravention of Plaintiffs’ Plaintiffs’ legal rights. legal rights. By executing By executing the Deed the Deed in Lieu in Lieu of Foreclosureof Foreclosure
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Agreement, the Senior Lender unjustly deprived Junior Lenders, including the Plaintiffs, of theAgreement, the Senior Lender unjustly deprived Junior Lenders, including the Plaintiffs, of the

ability to receive the excess value that would have flowed to the Junior Borrowers and ultimatelyability to receive the excess value that would have flowed to the Junior Borrowers and ultimately

to the Junior Lenders, including to the Junior Lenders, including the Plaintiffs. the Plaintiffs. Acting through PCV-M Holdings Acting through PCV-M Holdings and CWC, theand CWC, the

Senior Lender forced the Borrowers to recite in the Deed of Lieu of Foreclosure Agreement thatSenior Lender forced the Borrowers to recite in the Deed of Lieu of Foreclosure Agreement that

“Borrower believes that the fair market value of the Real Estate is less than or equal to the“Borrower believes that the fair market value of the Real Estate is less than or equal to the

indebtedness owed by indebtedness owed by Borrower to Borrower to Lender.” Lender.” The acts The acts of PCV-M of PCV-M Holdings and Holdings and the Seniorthe Senior

Lender, through CWC, were in contravention of Plaintiffs’ legal rights because: (1) theLender, through CWC, were in contravention of Plaintiffs’ legal rights because: (1) the

Intercreditor Agreement contains an implied covenant of good faith that prevented Senior LenderIntercreditor Agreement contains an implied covenant of good faith that prevented Senior Lender

from accepting a deed in lieu of foreclosure if the value of the property exceeds the amount offrom accepting a deed in lieu of foreclosure if the value of the property exceeds the amount of

the mortgage deficiency; and (2) PCV-M Holdings breached certain provisions of thethe mortgage deficiency; and (2) PCV-M Holdings breached certain provisions of the

Intercreditor Agreement requiring it to provide notice to the Junior Lenders of the deed in lieu ofIntercreditor Agreement requiring it to provide notice to the Junior Lenders of the deed in lieu of

foreclosure transaction before it happened, and thereby prevented the Junior Lenders fromforeclosure transaction before it happened, and thereby prevented the Junior Lenders from

protecting their interests in the Junior Loans by exercising certain purchase options and/orprotecting their interests in the Junior Loans by exercising certain purchase options and/or

bringing legal action to prevent the execution of the deed in lieu of foreclosure.bringing legal action to prevent the execution of the deed in lieu of foreclosure.

130.130.   Because the Senior Lender, through CWC, executed the Deed in Lieu ofBecause the Senior Lender, through CWC, executed the Deed in Lieu of

Foreclosure Agreement, PCV-M Holdings, the Senior Lender, CWC, and/or John Does 1-10Foreclosure Agreement, PCV-M Holdings, the Senior Lender, CWC, and/or John Does 1-10

received an unfair benefit, and Plaintiffs suffered substantial, material, and adverse injury andreceived an unfair benefit, and Plaintiffs suffered substantial, material, and adverse injury and

unjust loss. unjust loss. The Senior Lender, The Senior Lender, PCV-M Holdings, and CWC PCV-M Holdings, and CWC unjustly took funjustly took for the Defendantsor the Defendants

the excess value in Stuy Town at the direct expense of the Junior Lenders, including thethe excess value in Stuy Town at the direct expense of the Junior Lenders, including the

Plaintiffs. Plaintiffs. But for the But for the actions of the Senior Lender actions of the Senior Lender and PCV-M Holdings, through CWC, and PCV-M Holdings, through CWC, thethe

excess value would have flowed to the Junior Lenders, including Plaintiffs.excess value would have flowed to the Junior Lenders, including Plaintiffs.

131.131.   The Senior Lender breached its fiduciary duty to the Borrowers and to those whoThe Senior Lender breached its fiduciary duty to the Borrowers and to those who

have equity or a stake in the Borrowers by abusing its control over the Borrowers, through PCV-have equity or a stake in the Borrowers by abusing its control over the Borrowers, through PCV-
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M Holdings, to execute the Deed in Lieu of Foreclosure Agreement for the benefit of the SeniorM Holdings, to execute the Deed in Lieu of Foreclosure Agreement for the benefit of the Senior

Lender, PCV-M Holdings, CWC, and /or John Does 1-10, and simultaneously breached its dutyLender, PCV-M Holdings, CWC, and /or John Does 1-10, and simultaneously breached its duty

of good faith owed to the of good faith owed to the Plaintiffs.Plaintiffs.

132.132.   The foregoing complete domination, through CWC, of the Borrowers and theThe foregoing complete domination, through CWC, of the Borrowers and the

breach by the Senior Lender of its duties and obligations to the Borrowers and to those who havebreach by the Senior Lender of its duties and obligations to the Borrowers and to those who have

equity or a stake in the Borrowers, directly and proximately caused the substantial, material, andequity or a stake in the Borrowers, directly and proximately caused the substantial, material, and

adverse injury and unjust loss suffered by Plaintiffs.adverse injury and unjust loss suffered by Plaintiffs.

133.133.   Upon information and belief, the misconduct of the Senior Lender was intentional,Upon information and belief, the misconduct of the Senior Lender was intentional,

willful, wanton, and without justification and of such egregious nature that punitive damages arewillful, wanton, and without justification and of such egregious nature that punitive damages are

appropriate in addition to any compensatory damages for harm done to Plaintiffs.appropriate in addition to any compensatory damages for harm done to Plaintiffs.

FIFTH CAUSE OF ACTIONFIFTH CAUSE OF ACTION

Unjust EnrichmentUnjust Enrichment

(Against Defendants CWC, Securitization Trusts,(Against Defendants CWC, Securitization Trusts,
PCV-M Holdings, Borrowers and Nominees)PCV-M Holdings, Borrowers and Nominees)

134.134.   Plaintiffs repeat and reallege the allegations set forth above as though fully setPlaintiffs repeat and reallege the allegations set forth above as though fully set

forth herein.forth herein.

135.135.   In executing the Deed In Lieu of Foreclosure Agreement, Defendants unjustlyIn executing the Deed In Lieu of Foreclosure Agreement, Defendants unjustly

took for themselves the excess value in Stuy Town – value that amounts to over a billion dollarstook for themselves the excess value in Stuy Town – value that amounts to over a billion dollars

– at the direct expense of Plaintiffs.– at the direct expense of Plaintiffs.

136.136.   Defendants’ economic benefit is a direct and proximate result of Defendants’Defendants’ economic benefit is a direct and proximate result of Defendants’

unjust and unconscionable unjust and unconscionable conduct. conduct. But for But for Defendants’ unjust Defendants’ unjust and inequitable and inequitable conduct, theconduct, the

excess value in Stuy Town excess value in Stuy Town would have flowed to would have flowed to Plaintiffs. Plaintiffs. Defendants’ misconduct thereforeDefendants’ misconduct therefore

enabled Defendants to unjustly retain all value in Stuy Town for themselves, saving them theenabled Defendants to unjustly retain all value in Stuy Town for themselves, saving them the

direct expense of sharing it with Junior Lenders, including Plaintiffs.direct expense of sharing it with Junior Lenders, including Plaintiffs.
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137.137.   As a result of their misconduct, Defendants have been unjustly enriched atAs a result of their misconduct, Defendants have been unjustly enriched at

Plaintiffs’ expense.Plaintiffs’ expense.

138.138.   In equity and good conscience, if it is determined by the Court herein that certainIn equity and good conscience, if it is determined by the Court herein that certain

provisions of the Intercreditor Agreement and/or the implied covenants contained therein cannotprovisions of the Intercreditor Agreement and/or the implied covenants contained therein cannot

be enforced or are not applicable to protect Plaintiffs’ legal rights, Defendants will be unjustlybe enforced or are not applicable to protect Plaintiffs’ legal rights, Defendants will be unjustly

enriched by their actions. enriched by their actions. Thus, Plaintiffs request that the Court grant Thus, Plaintiffs request that the Court grant the relief requested in thisthe relief requested in this

Fifth Cause of Action, to prevent the unjust enrichment of the Defendants.Fifth Cause of Action, to prevent the unjust enrichment of the Defendants.

139.139.   Accordingly, the circumstances are such that in equity and good conscienceAccordingly, the circumstances are such that in equity and good conscience

restitution should be made by Defendants to Plaintiffs in an amount to be proved at trial.restitution should be made by Defendants to Plaintiffs in an amount to be proved at trial.

140.140.   Moreover, to protect Plaintiffs’ right to recover damages for Defendants’ actions,Moreover, to protect Plaintiffs’ right to recover damages for Defendants’ actions,

and to prevent the unjust enrichment of Defendants, a constructive trust should be imposed uponand to prevent the unjust enrichment of Defendants, a constructive trust should be imposed upon

Stuy Town and all sums unlawfully or inequitably received by Defendants traceable to theStuy Town and all sums unlawfully or inequitably received by Defendants traceable to the

property.property.

PRAYER FOR RELIEFPRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for relief as follows:WHEREFORE, Plaintiffs pray for relief as follows:

(a) (a) In In respect respect of of each each of of the the First First Cause Cause of of Action, Action, Second Second Cause Cause of of Action, Action, ThirdThird

Cause of Action, Fourth Cause of Action, and Fifth Cause of Action, entry of judgment in favorCause of Action, Fourth Cause of Action, and Fifth Cause of Action, entry of judgment in favor

of Plaintiffs awarding damages in an amouof Plaintiffs awarding damages in an amount to be determined at trial;nt to be determined at trial;

(b) (b) In In respect respect of of the the Fifth Fifth Cause Cause of of Action, Action, entry entry of of judgment judgment in in favor favor of of PlaintiffsPlaintiffs

establishing a constructive trust over Stuy Town pending payment to Plaintiffs of damagesestablishing a constructive trust over Stuy Town pending payment to Plaintiffs of damages

awarded in connection with this awarded in connection with this Complaint;Complaint;

(c) (c) The The entry entry of of a a judgment judgment awarding awarding punitive punitive damages damages to to Plaintiffs;Plaintiffs;

(d) (d) Plaintiffs Plaintiffs reserve reserve the the right right to to seek seek all all remedies remedies available available at at law law and and equity; equity; andand

(e) (e) Such Such other other and and further further relief relief as as this this Court Court deems deems just just and and proper.proper.
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